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Mr. Rajkumar S. Adukia is a highly acclaimed academician and an eminent and experienced Chartered Accountant. An active member of various professional bodies, he is a member of the Central Council of the Institute of Chartered Accountants of India and numerous committees of the Institute of Chartered Accountants of India and is actively involved in their working. He is constantly engaged in knowledge development and has conducted more than 500 seminars & workshops on topical issues relating to trade & industry. Based on his rich experience, he has written numerous articles in newspapers and business magazines and has authored books on varied topics. His books are known for their practicality and for their proactive approaches to meeting practice needs. He has a wide range of experiences over a career spanning more than two decades and has always shared his experiences by working in close contact with the industry and trade bodies from different forums. 

Mr Rajkumar S. Adukia is also an advisor to many industries and organizations. His firm of chartered accountants offer comprehensive advice and assistance in all areas of business like company formation, forex matters, trade policy including free trade agreements, anti dumping duties and cross border supply chains, taxation, investment etc. Services offered are in the nature of Strategic Consulting and Advisory, Compliance Support, Litigation support and Representations and Trade Facilitation. Over the years the firm had gained strength and grown in size. Presently, the firm has extended their services in the international market as well. 

1.0 Meaning of Company


The word 'Company' is an amalgamation of the Latin word 'Com' meaning "with or together" and 'Pains' meaning "bread". Originally, it referred to a group of persons who took their meals together. A company is nothing but a group of persons who have come together or who have contributed money for some common person and who have incorporated themselves into a distinct legal entity in the form of a company for that purpose. 

Generally, a company is a form of business organization. The precise definition varies from country to country.

Companies, whether public or private, are an indispensable part of an economy. They are the modes through which a country grows and expands world wide. Their performance is an important parameter of a countries economic position.

2.0 Companies Law

The basic theory behind all business organizations is that, by combining certain functions within a single entity, a business can operate more efficiently, and thereby realize a greater profit. Governments seek to facilitate investment in profitable operations by creating rules that protect investors in a business from being held personally liable for debts incurred by that business, either through mismanagement, or because of wrongful acts.

Companies law (or the law of business associations) is the field of law concerning business and other organizations. It is an establishment formed to carry on commercial enterprises. This includes corporations, partnerships and other associations which usually carry on some form of economic or charitable activity. Company law is directly related to enterprise: it can either promote it or hold it. Most enterprise is corporatised and  corporate regulation has a huge impact on the economy. 

3.0 Sources of Company Law in Various Countries


Company law in the commonwealth (UK, Australia, Hong Kong, Singapore, India, Malaysia) has common sources and influences. Common features also exist in European Union and US laws. However, the UK Companies Act 1948 is the great mother of most corporate laws world over, but has undergone several changes over time.
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4.0 Companies law in Some Countries 

The Company / Corporation (or by whatever other name it may be known in different countries) types of business entity exist and are defined in the legal systems of various countries. There are various types of company that can be formed in different jurisdictions and Countries have their own Company Law to govern them, of which some of them are listed below:

i. United States - US corporations emanated from chartered corporations, allowing people to form corporations under a general corporation law. 
In the United States, the individual states incorporate most businesses, and some special types are incorporated by the federal government.For federal tax purposes, the Internal Revenue Service has separate entity classification rules. Under the rules, an entity classified as a corporation may be either an S corporation or a C corporation. The main business designations for the State incorporated Corporations are - Corp., Inc. (Corporation, Incorporated), which are used to denote corporations (public or otherwise). These are the only terms universally accepted by all 51 corporation chartering agencies in the United States. However in some states other suffixes may be used to identify a corporation, such as Ltd., Co./Company, or the Italian term S.p.A. (in Connecticut). Some states that allow the use of "Company" prohibit the use of "and Company", "and Co.", "& Company" or "& Co.". Also Delaware corporation, Nevada corporation are the others. Since the US is a federal system, Company law can vary substantially from state to state. Delaware General Corporation Law is the statute governing corporate law in the state of Delaware. Delaware is well known as a corporate haven. Over 50% of US publicly-traded corporations and 60% of the Fortune 500 companies are incorporated in the state. The Delaware General Corporation Law consists of XVII sub-chapters.
ii. United Kingdom – Companies Act, 2006 (CA 2006)

United Kingdom company law is governed by the Companies Act 2006. The Insolvency Act 1986, the Company Directors Disqualification Act 1986, and the old Companies Act 1985 are also important statutes. It applies across the United Kingdom, and is highly influential within Europe around the world.

The Companies Act of United Kingdom consists of 1300 sections under 47 parts and 16 Schedules.
iii. Germany – Germany has separate regulatory structure for public and private companies: AG (Aktiengesellschaft) is a German public company and GmbH (Gesellschaft mit beschränkter Haftung)  is a German private company

iv. France - Two types of companies: Public companies Societe Anonyme (SA) and Private companies called Societe a Responsabilite Limitee, or abbreviated as SARL for which separate law exists. Single member companies, called EURL (Enterprise Unipersonnelle a Responsabilite Limite) also exist.

v. South Africa - Republic Of South Africa Companies Act, 1973

vi. Australia - Corporations Act, 2001 and Commonwealth Authorities and Companies Act 1997
The Corporations Act of Australia consists of 1471 sections under 7 volumes.

vii. Pakistan - Legal regime for establishment and regulation of companies in Pakistan is given in the Companies Ordinance, 1984. The function of administration of these companies is vested in the Securities and Exchange Commission of Pakistan and the Registrar of companies appointed by the Securities and Exchange Commission of Pakistan for a Province of Pakistan where such company is to be registered. The Ordinance consists of 514 sections under 16 parts with 8 schedules.

5.0 Origin of Companies Act in India

The earliest piece of legislation in India relating to companies was the Act of 1857. Next came the Indian Companies Act, 1866. After this the Companies Act, 1882 was enacted. The Act of 1913 replaced the Indian Companies Act of 1882.

Following the recommendations of the Company Law Committee known as the Bhaba Committee set up in 1950 the Companies Act, 1956, was enacted with the object to amend and consolidate the law relating to companies and certain other associations by repealing the Companies Act, 1913. The Companies Act, 1956, has been amended as many as 24 times since 1956. The major amendment to the Companies Act, 1956, was made after considering the recommendations of the Sachar Committee by enacting the

Companies Amendment Act, 1988. The next major amendment was made by the Companies Amendment Act, 2002, consequent to the report of the high powered Eradi Committee. The previous two attempts at making a comprehensive review of the existing law by introducing Companies Amendment Bill 1993 and 1997 failed as the assent of the Parliament could not be received.

6.0 The Companies Act 1956

In India, the Companies Act, 1956, is the most important piece of legislation that empowers the Central Government to regulate the formation, financing, functioning and winding up of companies. The Act contains the mechanism regarding organizational, financial, managerial and all the relevant aspects of a company. It provides for the powers and responsibilities of the directors and managers, raising of capital, holding of company meetings, maintenance and audit of company accounts, powers of inspection, etc. The Act applies to whole of India and to all types of companies, whether registered under this Act or an earlier Act. But it does not apply to universities, co-operative societies, unincorporated trading, scientific and other societies. 

The Companies Act is administered by the Central Government through the Ministry of Corporate Affairs and the Offices of Registrar of Companies, Official Liquidators, Public Trustee, Company Law Board, Director of Inspection, etc. The Registrar of Companies (ROC) controls the task of incorporation of new companies and the administration of running companies. 

7.0 Background of Companies Bill, 2009

The Ministry of Corporate Affairs took up a comprehensive revision of the Companies Act, 1956 (the Act) in 2004 keeping in view that not only had the number of companies in India expanded from about 30,000 in 1956 to nearly 7 lakhs, Indian companies were also mobilizing resources at a scale unimaginable even a decade ago, continuously entering into and bringing new activities into the fold of the Indian economy. In doing so, they were emerging internationally as efficient providers of a wide range of goods and services while increasing employment opportunities at home. At the same time, the increasing number of options and avenues for international business, trade and capital flows had imposed a requirement not only for harnessing entrepreneurial and economic resources efficiently but also to be competitive in attracting investment for growth. These developments necessitated modernization of the regulatory structure for the corporate sector in a comprehensive manner.

Earlier, a Bill called Companies (Amendment) Bill, 2003 had been introduced by Ministry of Corporate Affairs (MCA) (then Department of Company Affairs) in the Rajya Sabha on 7.5.2003. Later on, a large number of changes were found to be necessary in the Bill. A decision was, therefore, taken to carry out a comprehensive review of the Companies Act, 1956 and to introduce a new Companies Bill for the consideration of the Parliament.

The review and redrafting of the Companies Act, 1956 was taken up by the Ministry of Corporate Affairs on the basis of a detailed consultative process. A ‘Concept Paper on new Company Law’ was placed on the website of the Ministry on 4th August, 2004. The inputs received were put to a detailed examination in the Ministry. The Government also constituted an Expert Committee on Company Law under the Chairmanship of Dr. J.J. Irani on 2nd December 2004 to advise on new Companies Bill. The Committee submitted its report to the Government on 31st May 2005. After considering the report of the Committee and other inputs received from time-to-time, the Government took up the exercise of comprehensive review of the Companies Act, 1956. 

A Companies Bill 2008 was introduced by the Government in the Lok Sabha on October 23, 2008. Due to dissolution of the 14th Lok Sabha, the Companies Bill, 2008 lapsed. As the provisions of the Companies Bill, 2008, are broadly considered to be suitable for addressing various contemporary issues relating to corporate governance, including those which have been recently noticed during the investigation into the affairs of some of the companies.

In view of above, the Government decided to re-introduce the Companies Bill, 2008 as the Companies Bill, 2009, without any change except for the Bill year and the Republic year. 

The Ministry of Corporate Affairs has introduced the Companies Bill, 2009 in the Lok Sabha on August 3, 2009. The main objectives of the Companies Bill, 2009 is: 
(a) to revise and modify the Companies Act, 1956 in consonance with the changes in the national and international economy; 
(b)  to bring about compactness by deleting the provisions that had become redundant over time and by regrouping the scattered provisions relating to specific subjects; 
(c) re-write various provisions of the Act to enable easy interpretation; and 
(d)  to delink the procedural aspects from the substantive law and provide greater flexibility in rule making to enable adaptation to the changing economic and technical environment.


8.0 Highlights of the Companies Bill, 2009

1. Harmonise corporate regulation with other sectoral regulators; 

2. Ensure shareholder democracy with due rights to minority; 

3. Introduce e-governance in all company processes; 

4. Ensure liability of Board and senior management; 

5. Bring new scheme for penalties and punishment for violations; 

6. Specific framework for Merger and Acquisitions of companies; 

7. Concept of One Person Company introduced.

8. Company (except NBFC and Banks) prohibited from accepting public deposits.

9. One-third directors to be independent in all listed companies; for others government to prescribe number of such directors; 

10. Key managerial personnel (KMP) to include Managing Director (MD) or Chief Executive Officer (CEO), Chief Financial Officer (CFO) and Company Secretary (CS). [Note: No Qualifications have been prescribed for the post of KMP except in the case of CS]; 

11. Make insider trading a criminal offence; 

12. Make consolidation of financial statements of subsidiaries with holding companies mandatory; 

13. Single forum for approval of mergers and acquisitions; 

14. Framework for fair valuation in companies for various purposes; 

15. Administration of Investor Education and Protection Fund through a statutory authority; 

16. Revised framework for regulating insolvency; 

17. Have special courts for offences under the Companies Law; and 

18. Create National Company Law Tribunal for matters like Merger and Acquisition, amalgamation, reduction of capital and winding up.


9.0 Important Provisions of the Companies Bill, 2009 in Brief


The Companies Bill, 2009, inter-alia, provides for: 

(i) The basic principles for all aspects of internal governance of corporate entities and a framework for their regulation, irrespective of their area of operation, from incorporation to liquidation and winding up, in a single, comprehensive, legal framework administered by the Central Government. In doing so, the Bill also harmonizes the Company law framework with the imperative of specialized sectoral regulation.

(ii) Articulation of shareholders democracy with protection of the rights of minority stakeholders, responsible self-regulation with disclosures and accountability, substitution of government control over internal corporate processes and decisions by shareholder control. It also provides for shares with differential voting rights to be done away with and valuation of non-cash considerations for allotment of shares through independent valuers.

(iii) Easy transition of companies operating under the Companies Act, 1956, to the new framework as also from one type of company to another. 

(iv) A new entity in the form of One-Person Company (OPC) while empowering Government to provide a simpler compliance regime for small companies. Retains the concept of Producer Companies, while providing a more stringent regime for not-for–profit companies to check misuse. No restriction proposed on the number of subsidiary companies that a company may have, subject to disclosure in respect of their relationship and transactions/dealings between them.

(v) Application of the successful e-Governance initiative of the Ministry of Corporate Affairs (MCA-21) to all the processes involved in meeting compliance obligations. Company processes, also to be enabled to be carried out through electronic mode. The proposed e-Governance regime is intended to provide for ease of operation for filing and access to corporate data over the internet to all stakeholders, on round the clock basis. (vi) Speedy incorporation process, with detailed declarations/ disclosures about the promoters, directors etc. at the time of incorporation itself. Every company director would be required to acquire a unique Directors identification number.

(vii) Facilitates joint ventures and relaxes restrictions limiting the number of partners in entities such as partnership firms, banking companies etc. to a maximum 100 with no ceiling as to professions regulated by Special Acts.

(viii) Duties and liabilities of the directors and for every company to have at least one director resident in India. The Bill also provides for independent directors to be appointed on the Boards of such companies as may be prescribed, along with attributes determining independence. The requirement to appoint independent directors, where applicable, is a minimum of 33% of the total number of directors.

(ix) Statutory recognition to audit, remuneration and stakeholders grievances committees of the Board and recognizes the Chief Executive Officer (CEO), the Chief Financial Officer (CFO) and the Company Secretary as Key Managerial Personnel (KMP). 

(x) Companies not to be allowed to raise deposits from the public except on the basis of permission available to them through other Special Acts. The Bill recognizes insider trading by company directors/KMPs as an offence with criminal liability.

(xi) Recognition of both accounting and auditing standards. The role, rights and duties of the auditors defined as to maintain integrity and independence of the audit process. Consolidation of financial statements of subsidiaries with those of holding companies is proposed to be made mandatory. 

(xii) A single forum for approval of mergers and acquisitions, along with concept of deemed approval in certain situations.

(xiii) A separate framework for enabling fair valuations in companies for various purposes. Appointment of valuers is proposed to be made by audit committees.

(xiv) Claim of an investor over a dividend or a security not claimed for more than a period of seven years not being extinguished, and Investor Education and Protection Fund (IEPF) to be administered by a statutory Authority. 

(xv) Shareholders Associations/Group of Shareholders to be enabled to take legal action in case of any fraudulent action on the part of company and to take part in investor protection activities and ‘Class Action Suits’.

(xvi) A revised framework for regulation of insolvency, including rehabilitation, winding up and liquidation of companies with the process to be completed in a time bound manner. Incorporates international best practices based on the models suggested by the United Nations Commission on International Trade Law (UNCITRAL).

(xvii) Consolidation of fora for dealing with rehabilitation of companies, their liquidation and winding up in the single forum of National Company Law Tribunal with appeal to National Company Law Appellate Tribunal. The nature of the Rehabilitation and Revival Fund proposed in the Companies (Second Amendment) Act, 2002 to be replaced by Insolvency Fund with voluntary contributions linked to entitlements to draw money in a situation of insolvency. 

(xviii) A more effective regime for inspections and investigations of companies while laying down the maximum as well as minimum quantum of penalty for each offence with suitable deterrence for repeat offences. Company is identified as a separate entity for imposition of monetary penalties from the officers in default. In case of fraudulent activities/actions, provisions for recovery and disgorgement have been included. 

(xix) Levy of additional fee in a non-discretionary manner for procedural offences, such as late filing of statutory documents, to be enabled through rules. Defaults of procedural nature to be penalized by levy of monetary penalties by the Registrars of Companies. The appeals against such orders of Registrars of Companies to lie with suitably designated higher authorities.

(xx) Special Courts to deal with offences under the Bill. Company matters such as mergers and amalgamations, reduction of capital, insolvency including rehabilitation, liquidations and winding up are proposed to be addressed by the National Company Law Tribunal/ National Company Law Appellate Tribunal.

The Companies Bill, 2009, on its enactment, would allow the country to have a modern legislation for growth and regulation of corporate sector in India. In view of various reformatory and contemporary provisions proposed in the Companies Bill, 2009 together with omission of existing unwanted and obsolete compliance requirements, the companies in the country would be able to comply with the requirements of the proposed Companies Act in a better and more effective manner.

10.0 Provisions of the Companies Bill, 2009 in Detail

The Companies Bill, 2009 consists of 426 clauses under 28 chapters whereas the Companies Act, 1956 consists of 658 sections under 13 Parts and 15 schedules. 

Arrangement of sections:

	Chapter
	Title
	Clauses as per 2009 Bill
	Corresponding sections of Companies Act, 1956

	1
	Preliminary
	1, 2
	1 to 10

	2
	Incorporation of companies
	3 to 21
	11 to 54

	3
	Prospectus and allotment of securities
	22 to 36
	55 to 81

	4
	Share capital and debentures
	37 to 65
	82 to 123

	5
	Acceptance of deposits by companies
	66 to 68
	58A to 58B

	6
	Registration of charges
	69 to 77
	124 to 145

	7
	Management and administration
	78 to 109
	146 to 197

	8
	Declaration and payment of dividend
	110 to 115
	205 to 207

	9
	Accounts of companies
	116 to 122
	209 to 223

	10
	Audit and auditors
	123 to 131
	224 to 233B

	11
	Appointment and qualification of directors
	132 to 153
	252 to 284

	12
	Meeting of Board and its powers
	154 to 173
	285 to 308

	13
	Appointment and remuneration of managerial personnel
	174 to 178
	309 to 311

	14
	Inspection, Inquiry and Investigation
	179 to 200
	234 to 251

	15
	Compromise, Arrangements and Amalgamations
	201 to 211
	390 to 396A

	16
	Prevention of  oppression and mismanagement
	212 to 217
	397 to 409

	17
	Registered valuers
	218 to 223
	

	18
	Removal of names of companies from the Register
	224 to 228
	560

	19
	Revival and rehabilitation of sick companies
	229 to 244
	424A to 424L

	20
	Winding up
	245 to 340
	425 to 559

	21
	Companies incorporated outside India
	341 to 355
	591 to 608

	22
	Government companies
	356, 357
	617 to 620

	23
	Registration offices and fees
	358 to 365
	609 to 614A

	24
	Companies to furnish information and statistics
	366
	615

	25
	Nidhis
	367
	620A

	26
	NCLT and NCLAT
	368 to 395
	10FB to 10GF

	27
	Special Courts
	396 to 406
	

	28
	Miscellaneous
	407 to 426
	621 to 658


A) Summary of major differences between the Companies Act, 1956 and Companies Bill, 2009

	Sl.No
	Companies Act, 1956
	The Companies Bill, 2009

	1.
	Types of companies covered under the Act are Public / Private company, Company limited by shares / guarantee, unlimited company, foreign company and government company. 
	Apart from the companies given under the Companies Act, 1956, concept of One Person Company and Small company has also been introduced.

	2.
	There is no provision for class action to be taken in case of misleading statements in the Prospectus.
	A suit can be filed or any action can be taken by any person, group of persons or association of persons who have been affected by misleading statement or inclusion or omission of any matter in the prospectus. (Clause 32)

	3.
	Appointments of sole selling agents are covered under Sections 294 to 297.
	There is no provision for sole selling agents under the new Bill.

	4.
	Deposits to be invited or accepted by a company from the public or its members are covered under Section 58A of the Companies Act, 1956.
	· No company should invite, accept or renew deposits from public. It can do so only from members of the company subject to fulfillment of certain conditions. (Clause 66) 

· NBFC and Banking companies only are allowed to accept deposits from the public.

	5.
	Annual returns should be filed within 60 days from the day on which the annual general meeting was held. (Section 159)
	Annual returns should be filed within 30 days from the day on which the annual general meeting was held. (Clause 82(3))

	6.
	The company and officer in default will be punishable with fine that may extend to Rupees five hundred for every day during which the default continues for failure to file annual returns. (Section 162)
	Penalty for failure to file annual returns has been made for stringent under the new Bill. 

If a company fails to file its annual return the company will be punishable

with fine which shall not be less than fifty thousand rupees but which may extend to five

lakhs rupees and every officer of the company who is in default will be punishable with

imprisonment for six months or with fine which shall not be less than fifty thousand rupees

but which may extend to five lakh rupees, or with both.

	7.
	Statutory meeting should be held by every company limited by shares, and every company limited by guarantee and having a share capital, within a period of not less than one month or more than six months from the date at which the company is entitled to commence business. (Section 165)
	There is no provision for statutory meeting under the Bill.

	8.
	A company should hold its first annual general meeting within a period of not more than eighteen months from the date of its incorporation.  (Section 166)
	The first annual general meeting, should be held within a period of nine months from the date of closing of the first financial year of the company and in any other case, within a period of six months, from the date of closing of the financial

Year. (Clause 85)

	9.
	In case of adjournment of meeting, there is no provision for notice to members.
	In case of adjournment of meeting or change of day, time or place of meeting, the company should give not less than three day’s notice to the members either individually or by a press announcement. (Clause 92)

	10.
	Voting by show of hands was allowed.
	Voting by electronic means apart from voting by show of hands is also allowed under the Bill. (Clause 97)

	11.
	
	Auditor Not To Render Certain Services – Clause 127

· New clause

· The auditor of a company should provide only the services that have been approved by the Board of Directors or the Audit committee and should not include any of the following services

a) accounting and book keeping services; 

b) internal audit; 

c) design and implementation of any financial information system; 

d) actuarial services; 

e) investment advisory services; 

f) investment banking services; 

g) rendering of outsourced financial services; and 

h) Management services


B) Some of the important changes proposed by the Companies Bill, 2009 are as follows:

I. Definitions

There are 93 definitions under the Companies Bill, 2009 while there are only 66 definitions under the Companies Act, 1956. Some of the important definitions that have been included in the Companies Bill, 2009 are given hereunder.

1. “Accounting Standards” means such accounting standards as the Central Government may notify under Section 119, in consultation with the National Advisory Committee on Accounting and auditing Standards constituted under Section 118. (Clause 2 (1)(b))

2. “Associate Company”, in relation to another company, means a company in which that other company has a significant influence, but which is not a subsidiary company of the company having such influence or of any other company. Explanation - For the purpose of this clause, “significant influence” means control of at least twenty-six percent of total voting power, or of business decisions under an agreement. (Clause 2(1)(f))

3. “Auditing standards” means such auditing standards as the Central Government may notify under Sub-section (10) of Section 126, in consultation with the National Advisory Committee on Accounting and auditing Standards constituted under Section 118. (Clause 2(1)(g))

4. “Authorised capital” or “nominal capital” means such capital as is authorised by the memorandum of a company to be the maximum amount of share capital of the company. (Clause 2(1)(h))

5. “Books of account” includes records maintained in respect of- All sums of money received and expended by a company and matter in relation to which the receipt and expenditure take place; All sales and purchases of goods and services by the company; The assets and liabilities of the company; and In the case of a company which belongs to any class of companies specified under Section 131, such items of cost as may be prescribed under that section; (Clause 2(1) (m))

6. “Called-up-capital” means such part of the subscribed capital, which has been called for payment. (Clause 2(1)(o))

7. “Charge” means an interest or lien created on the property or assets of a company or any of its undertakings or both as security and includes a mortgage. (Clause 2(1)(p))

8. “Company limited by guarantee” means a company having the liability of its members limited by the memorandum to such amount as the members may respectively undertake to contribute to the assets of the company in the event of its being wound up. (Clause 2(1)(u))

9. “Company limited by shares” means a company having the liability of its members limited by the memorandum to the amount, if any, unpaid on the shares respectively held by them. (Clause 2(1)(v))

10. “Controlling interest” means the largest voting power a member may exercise in a general meeting of a company, whether directly or indirectly and either alone or in association with his relatives, bodies corporate or firms controlled by such person or his relatives. (Clause 2(1)(za))

11. “Deemed director” means a person under whose advice, instructions or directions, the Board of Directors is accustomed to act, but does not include a person who has been engaged by the company to advise it in a professional capacity. (Clause 2(1)(ze))

12. “Financial statement” in relation to a company, includes-

(i) A balance sheet as at the end of the financial year;

(ii) A profit and loss account, or in the case of a company carrying on any activity not for profit, an income and expenditure account for the financial year;

(iii) Cash flow statement for the financial year; and

(iv) Any explanatory note attached to, or forming part of, any document referred to in sub-clause(i) or sub-clause (ii).  (Clause 2(1)(zp))

    13. “Foreign company” means any company or body corporate incorporated outside India which has a place of business in India whether established before or after the commencement of this Act. (Clause 2(1)(zr))

    14. “Global Depository Receipt (GDR)” means any instrument in the form of a deposit receipt, by whatever name called created by a foreign depository outside Indian and authorized by a company making an issue of such depository receipts. (Clause 2(1)(zt))

15. “Indian Depository Receipt (IDR)” means any instrument in the form of a depository receipt created by a domestic depository in India and authorised by a company incorporate outside India making a issue of such depository receipts. (Clause 2(1)(zx))

16. “Interested Director” means a director who is in any way, whether by himself or through any of this relatives or firm, body corporate or other association of individuals in which he or any of his relatives is a partner, director or a member, interested in a contract or arrangement, or proposed contract or arrangement, entered into ot to be entered into by or on behalf of a company. (Clause 2(1)(zy))

17. “Issued capital” means such capital as the company issues from time to time for subscription by the public. (Clause 2(1)(zz))

18. “Key managerial personnel” in relation to a company, means – 

(i) The Managing Director, the Chief Executive officer or the Manager or where there is not managing director or manager, a whole time director or directors;

(ii) The Company Secretary; and

(iii) The Chief Financial officer. (Clause 2(1)(zza))

19. “One Person Company” means a company which has only one person as a member. (Clause 2(1)(zzk))

20. “Paid-up share capital” or “share capital paid-up” means such aggregate amount of money credited as paid-up as is equivalent to the amount received as paid-up in respect of shares issued, but does not include any other amount received in respect of such shares, by whatever name called. (Clause 2(1)(zzl))

21.“Postal ballot” means voting by post or through any electronic communication. (Clause 2(1)(zzm))

22. “Promoter” means a person who has-

(a) Been named as such in a prospectus; or

(b) Control over the affairs of the company, directly or indirectly whether as a shareholder, director or otherwise:

Provided that nothing in sub-clause (b) shall apply to a person who is acting in a professional capacity.  (Clause 2(1)(zzq))

23. “Red herring prospectus” means a prospectus which does not include complete particulars of the quantum or price of the securities or class of securities included therein. (Clause 2(1)(zzv))

24. “Related party” with reference to a company means-

(i) A relative of a director or key managerial personnel;

(ii) A firm, in which a director, manager or his relative is a partner;

(iii) A private company in which a director or manager is a member or director;

(iv) A public company in which a director or manager is a director or holds along with his relatives, more than two percent of its apid-up share capital. 

(v) Any body corporate whose Board of Directors, managing director, or manager is accustomed to act in accordance with the advice, directions or instructins of a director or manager;

(vi) Any person under whose advice, directions or instructions a director or manager is accustomed to act;

(vii) Any company which is-

a. A holding, subsidiary or an associate company of such company; or

b. A subsidiary of a holding company to which it is also a subsidiary;

Provided that nothing in sub-clauses (v) and (vi) shall apply to the advice, directions or instructions given in a professional capacity. (Clause 2(1)(zzy))

25. “Remuneration” means any money or its equivalent given or passed to any person for services rendered by him and includes perquisites as defined under the Income-tax Act, 1961. (Clause 2(1)(zzza))

26. “Shelf prospectus” means a prospectus in respect of which the securities or class of securities included therein are issued for subscription in one or more issues over a certain period without the issue of a further prospectus. (Clause 2(1)(zzzf))

27. “Small company” means a company, other than a public company, -

(i) Whose paid-up share capital does not exceed such amount as may be prescribed and the prescribed amount shall not be more than five crore rupees; or

(ii) Whose turnover as per its last profit and loss account does not exceed such amount as may be prescribed and the prescribed amount shall not be more than twenty crore rupees:

Provided that nothing in this clause shall apply to-

(A) A holding company or a subsidiary company;

(B) A company registered under Section 4; or

(C) A company or body corporate governed by any special Act.  (Clause 2(1)(zzzg)

28. “Subscribed capital” Means such part of the capital which is for the time being subscribed by the members of a company. (Clause 2(1)(zzzh))

29. “Voting right” means the right of a member of a company to vote in any meeting of the company. (Clause 2(1)(zzzn))

II. General

A. One Person Company - 

For the first time, the concept of a “one-person company”, or OPC, has been introduced in the Bill, and the intent is apparently to permit entrepreneurship of a single individual to obtain the benefit of a corporate form of organization. 

According to Sec.2(1)(zzk) of the Companies Bill, 2009 “One Person Company” means a company which has only one person as a member. It is a one shareholder corporate entity, where legal and financial liability is limited to the company only. 

Some important features of the Bill in this regard are:

· One Person Company may be registered as a private Company with one member and also have at least one director. (Clause 132(1)(a) of the Companies Bill, 2009)

· The memorandum of a One Person Company has to prescribe the name of the person who will be member in the event of the death, disability or otherwise, of the one member of the company. (Clause 3(1)(c ) of the Companies Bill, 2009)

· It is also the duty of the member of a One Person company to intimate the Registrar, the change of name of the person mentioned in the memorandum and such change will not be deemed to be an alteration of the memorandum. (second proviso to clause 3(1)]
· Letters “OPC Limited” should be suffixed with the name of the company to distinguish it from other companies. (clause 5(1)(a)])
· Annual return of a One Person Company should be signed by the Company Secretary, or where there is no Company Secretary, by one director of the company. (proviso to Clause 82 (1) ))
· Provision of Annual General Meeting is not applicable for a One Person Company. (Clause 85(1))
· Where One person Company enters into a contract with the sole member of the company who is also a director, the company should, unless the contract is in writing, ensure that the terms of the contract or offer are contained in the memorandum or are recorded in the minutes of the first Board meeting held after entering into the contract and every such contract should be informed to the Registrar. (Clause 171)
B. Small Company – 

The concept of Small Company has also been introduced in the Companies Bill, 2009.

According to (Clause 2(1)(zzzg) of the Companies Bill, 2009, “Small company” means a company, other than a public company, -

(i) Whose paid-up share capital does not exceed such amount as may be prescribed and the prescribed amount shall not be more than five crore rupees; or

(ii) Whose turnover as per its last profit and loss account does not exceed such amount as may be prescribed and the prescribed amount shall not be more than twenty crore rupees:

Provided that nothing in this clause shall apply to-

(A) A holding company or a subsidiary company;

(B) A company registered under Section 4; or

(C) A company or body corporate governed by any special Act.  

C. Types of companies – 

The Companies Act, 1956 broadly classifies the companies into private and public companies and provides for regulatory environment on the basis of such classification. However, with the growth of the economy and increase in the complexity of business operation, the forms of corporate organizations keep on changing. 
Classification of Companies can therefore take many shapes and a multiple classification of companies can be made. 

i) On the basis of size: 
a. Small companies 
b. Other companies 

ii) On the basis of number of members: 
a. One person company 
b. Private companies
c. Public companies 


iii) On the basis of control:
 a. Holding companies 
 b. Subsidiary companies
 c. Associate Company 


iv)  On the basis of liability 
a. Limited 
        I) by Shares 
       II) by Guarantee (with or without share capital) 

          b. Unlimited 


v) On the basis of manner of access to capital 
       a. Listed companies 
       b. Un-listed companies 


vi)  On the basis of nature of business

  a. Dormant Company (Clause 414 of the Companies Bill 2009)
b. Government Companies (Chapter XXII of the Companies Bill 2009)
c. Companies incorporated outside India (Chapter XXI of the Companies Bill 2009)
d. Companies with charitable objects etc. (Clause 4 of the Companies Bill 2009)
e. Nidhi Companies (Chapter XXV of the Companies Bill 2009)

D. Minimum capital requirements – 
The provisions relating to minimum capital requirements for public and private companies have been dispensed with. 

E. Commencement of Business – 
The provisions with regard to Certificate of Commencement of business have been dispensed with under the Companies Bill, 2009. Only declaration and verification is required by the Public Company under the Companies Bill, 2009.

III. Incorporation of company

· The number of documents to be submitted for registration has been increased under the Companies Bill, 2009 compared to the lesser number of documents to be submitted under the Companies Act, 1956.
·  Clause 7(1) of Companies Bill, 2009 lists the documents and information for registration
· Documents to be filed at the time of incorporation should also contain name of first directors, their Director Identification Number (DIN), address etc, along with their consent and particulars of interest.  (Clause 7(f) of Companies Bill, 2009)
· The provision with regard to printing of Memorandum under Section 15 of the Companies Act, 1956 has been dispensed with under the Companies Bill, 2009.

· The registered office of a company should not be shifted outside city limits without a special resolution. No other permission is required in this regard. (Clause 11(5) of Companies Bill, 2009)

· If the registered office of the company is to be shifted outside the State, then approval of the Central Government will be required apart from the special resolution. (Clause 12(4) of Companies Bill, 2009)

· A company can re-register itself after effecting requisite changes in the Memorandum and Articles of Association. (Clause 17(1) of Companies Bill, 2009)

IV. Share Capital and Debentures

· Issuing shares with differential voting rights is prohibited under the Companies Bill, 2009.
· A suit can be filed or any action can be taken by any person, group of persons or association of persons who have been affected by misleading statement or inclusion or omission of any matter in the prospectus. (Clause 32 of Companies Bill, 2009)
V. Acceptance of Deposits by companies

· Acceptance of deposits from public has been prohibited. Deposits can be accepted only from members subject to compliance of certain conditions. (Clause 66 (1) of Companies Bill, 2009)
· NBFC and Banking companies only are allowed to accept deposits from the public.[proviso to clause 66(1)]

· Deposits accepted before the Companies Bill, 2009 should be repaid within a period of one year. (Clause 67(1)(b) of Companies Bill, 2009)
VI. Registration of Charges

· Every company creating a charge within or outside India on its property or assets or any of its undertakings should register the particulars of the charge with the Registrar within thirty days of its creation. If the company fails to register the charge within the prescribed period, then the person in whose favour the charge is created can apply to the Registrar for registration of the charge along with the instrument created for the Charge. (Clause 70 of Companies Bill, 2009)
VII. Management and Administration

· The register and index of beneficial owners maintained by a depository under Section 11 of the Depositories Act, 1996, will be deemed to be the corresponding register and index for the purposes of the Companies Bill. (Clause 78(3) of Companies Bill, 2009)
· Annual return prepared by the Company should form part of the Board’s report. (Clause 82(2) of Companies Bill, 2009)
· Annual General Meeting should not be held on a National Holiday. (Clause 85(2) of Companies Bill, 2009). In the Companies Act, 1956 it is mentioned as Public Holiday.
· If the explanatory statement to the general meeting does not disclose interest of director or manager or managerial personnel, he will be liable to compensate to company to the extent of benefit received by him, without prejudice to any other action that is taken against him under the Act. (Clause 91(4) of Companies Bill, 2009)

· In case of adjournment of meeting or change of day, time or place of meeting, the company should give not less than three day’s notice to the members either individually or by a press announcement. (Proviso to Clause 92 of Companies Bill, 2009)

· Voting by members through electronic means is permitted under Clause 97 of the Companies Bill, 2009.

· A company can transact the items of business notified by the Central Government by means of postal ballot. It can also transact any item of business other than ordinary business and any business in respect of which directors or auditors have a right to be heard at any meeting. This can be done by means of postal ballot instead of transacting such business at a general meeting. (Clause 99 (1) (b) of Companies Bill, 2009)

· Every listed public company should file a report on each annual general meeting with the Registrar of Companies within 30 days of the conclusion of the annual general meeting. (Clause 109 (2)  of Companies Bill, 2009)

VIII. Declaration and payment of dividend

· Unpaid dividend can be claimed any time and the time limit of seven years will not apply. ((Clause 112(9) of Companies Bill, 2009)

IX. Accounts of Companies

Books Of Accounts Etc, To Be Kept By Company- Clause 116

· Corresponding Section in Companies Act,1956- Sec 209

· Books of accounts to be maintained  - Clause 116 (1) 

· At the registered office

· To give true and fair view

· Including branch offices

· Accrual basis

· Double entry system of accounting

· Clause 116(2)- If branch outside India, it  is sufficient if branch sends summarized returns to the registered office

· Clause 116(3)- Books of accounts open for inspection by any director of the company within office hours, However the books of accounts of the subsidiary  can be done only by any person authorised in this behalf by a resolution of the Board of Directors.

· Clause 116(5)- Books of accounts to be preserved for eight financial years immediately preceding a financial year. But in case of investigation has been ordered by the Central Government, it may direct that the books be preserved for a longer period

· In case of default, the officer in default shall be punishable with imprisonment for a term which may extend to one year or with fine which shall not be less than fifty thousand rupees but which may extend to five lakh rupees, or with both.  – [Clause 115 (6)] 

Financial Statements – Clause 117

· Corresponding Section in Companies Act,1956- Sec 210

· At every annual general meeting of a company, the Board of Directors of the company shall lay before such meeting a financial statement for the financial year.[ Clause 117(2)]

· If the company has one or more subsidiaries, then a consolidated financial statement of all the subsidiaries should be prepared in the same form and manner of the company and should be presented at the annual general meeting of the company along with its financial statement. ((Clause 117(3)]

· Where the financial statements of a company do not comply with the accounting standards the company shall disclose in its financial statements, the deviation from the accounting standards, the reasons for such deviation and the financial effects, if any, arising out of such deviation[ Clause 117(4)]

· The Central Government may exempt a class of companies from complying with any of the requirements of this section [ Clause 117(5)]

· In case of default the officers in default shall be punishable with imprisonment for a term which may extend to one year or with fine which shall not be less than fifty thousand rupees but which may extend to five lakh rupees, or with both.[ Clause 117(6)]

Constitution Of National Advisory Committee On Accounting And Auditing Standards- Clause 118

· Corresponding Section in Companies Act,1956- Sec 210A

· The Committee shall, after consulting the Institute of Chartered Accountants of India, submit its recommendations to the Central Government on matters relating to accounting and auditing policies and standards for adoption by companies or class of companies or their auditors[ Clause 118(5)]

Central Government To Lay Down Accounting Standards- Clause 119

· Corresponding Section in Companies Act,1956- Sec 211(3C)]

· The Central Government may, after consultation with the Advisory Committee, by notification, lay down accounting standards for adoption by companies or class of companies 

Financial statements, Board’s Report etc- Clause 120

· Corresponding Sections in Companies Act,1956- Sec 215,216,217

· The financial statement to be signed by the Chairman where he is authorized by the Board or by two directors out of which one shall be the Managing Director or Chief Executive Officer

· The auditors’ report shall be attached to every financial statement.[ Clause 120(20]

· Board report to also include:- Clause 120(3)]

(a) The extract of the annual return as provided under sub-section (2) of section 82,

(b) Number of meetings of the Board,

(c) Directors’ Responsibility Statement,

(d) Declaration by independent directors where they are required to be appointed under sub-section (3) of section 132,

(e) Report of the committee on directors’ remuneration,

(f) Explanations or comments by the Board on every qualification, reservation or adverse remark made by the auditor in his report,

g) Particulars of loans, guarantees or investments under sub-section (2) of section 164, and

(h) Particulars of contracts or arrangements under sub-section (1) of section 166.

· Clause 120 (4)]-The Director’s Responsibility statement shall state that

(a) In the preparation of the annual accounts, the applicable accounting standards had been followed along with proper explanation relating to material departures;

(b) The directors had selected such accounting policies and applied them consistently and made judgments and estimates that are reasonable and prudent so as to give a true and fair view of the state of affairs of the company at the end of the financial year and of the profit and loss of the company for that period;

(c) the directors had taken proper and sufficient care for the maintenance of adequate accounting records in accordance with the provisions of this Act for safeguarding the assets of the company and for preventing and detecting fraud and other irregularities;

(d) the directors had prepared the annual accounts on a going concern basis; and

(e) the directors, in the case of a listed company, had laid down internal financial

controls to be followed by the company and that such internal financial controls have been complied with.

· The requirement of disclosing particulars of employees having specified remuneration has been removed

· In case of default it shall be punishable with fine which shall not be less than twenty-five thousand rupees but which may extend to twenty-five lakh rupees and every officer who is in default shall be punishable with imprisonment for a term which may extend to three years or with fine which shall not be less than ten thousand rupees but which may extend to five lakh rupees, or with both

Right Of Member To Copies Of Balance Sheet- CLAUSE 121

· Corresponding Section in Companies Act,1956- Sec 219

· A copy to be sent to every person entitle 21 days before the general meeting. However, the Central Government may prescribe the manner of circulation of financial statements of companies having such net worth and turnover as may be prescribed- Clause 121 (1)

· If any default is made in complying with the provisions of this section, the company shall be liable to a penalty of twenty-five thousand rupees and every officer of the company who is in default shall be liable to a penalty of five thousand rupees- Clause 121(3)].

Copy of Financial Statement to Be Filed With Registrar- Clause 122

· Corresponding Section in Companies Act,1956- Sec 220

· Within thirty days of the date of  general meeting, once it is adopted

· In case the company fails to file financial statement within period specified under Clause 164, the same shall be punishable with fine which shall not be less than one lakh rupees but which may extend to ten lakh rupees, and the managing director or the managing director and the Chief Financial Officer, if any, and, in the absence of the managing director and the Chief Financial Officer, any other director who is charged by the Board with the responsibility of complying with the provisions of this section, and, in the absence of any such director, all the directors of the company, shall be punishable with imprisonment for a term which may extend to six months or with fine which shall not be less than one lakh rupees but which may extend to five lakh rupees, or with both.[ Clause 122(3)]

X. Audit and Auditors

Appointment Of Auditors- Clause 123

· Corresponding Section in Companies Act,1956- Sec 224- Appointment and remuneration of auditors; Sec 619- Application of Sec 224 to 233 to Government companies

· The appointed Auditor has to give a written consent and a certificate that his appointment will be in accordance with the conditions as may be prescribed – [Proviso to clause 123(1)]

· The Company must notify ROC for every appointment/ reappointment within 15 days [ Second Proviso to clause 123(1)]

· In the case of a Government company or any other company owned and controlled, directly or indirectly, by the Central Government, or by any State Government or Governments, or partly by the Central Government and partly by one or more State Governments, the Comptroller and Auditor-General of India shall, in respect of a financial year, appoint an auditor duly qualified to be appointed as an auditor of companies under this Act, within a period of one hundred and eighty days from the commencement of the financial year, who shall hold office till the adoption of accounts of that financial year.[ Clause 123(2)]

· The first auditor shall be appointed by the Board of Directors within thirty days of registration of the company. In the case of a Government company, the first auditor shall be appointed by the Comptroller and Auditor-General of India within thirty days of registration of the company [ Clause 123(3) and (4)]

· Any casual vacancy in the office of an auditor shall,—

(i) in the case of a company other than a company whose accounts are subject to audit by an auditor appointed by the Comptroller and Auditor-General of India, be filled by the Board of Directors, but if such casual vacancy is as a result of the resignation of an auditor, such appointment shall also be approved by the company at a general meeting convened within three months of the approval of the Board;

(ii) in case of a company whose accounts are subject to audit by an auditor appointed by the Comptroller and Auditor-General of India, be filled within thirty days, failing which by the Board.[ Clause 123(5)]

A retiring auditor may be re-appointed subject to certain conditions. [Clause 123(6)]

If at any annual general meeting, no auditor is appointed or re-appointed, the existing auditor shall continue to be the auditor of the company [ Clause 123(7)]

If  the company constitutes an Audit Committee, all appointments, including the filling of a casual vacancy of an auditor under this section shall be made after taking into account the recommendations of such committee and the auditor so  appointed may be removed from his office before the expiry of his term only by a special resolution of the company.[ Clause 123(8) and (9)]

The Tribunal, if it is satisfied that the auditor of a company has acted in a fraudulent manner or abetted or colluded in any fraud by, or in relation to, the company or its directors or officers, it may, by order, direct the company tohange its auditors[ Clause 123(10)]

Eligibility, Qualifications And Disqualifications Of Auditors- Clause 124

· Corresponding Section in Companies Act,1956 – Sec 224(IB)
· Clause 124 (3)- None of the following persons shall be eligible for appointment as an auditor of a company, namely:—

(a) a body corporate;

(b) an officer or employee of the company;

(c) a person who is a partner, or who is in the employment, of an officer or employee of the company;

(d) a person who, or his relative or partner—

(i) is holding any security of the company or its subsidiary, or of its holding or associate company or a subsidiary of such holding company, of value in terms of such percentage as may be prescribed;

(ii) is indebted to the company, or its subsidiary, or its holding or associate company or a subsidiary of such holding company; or

(iii) has given a guarantee or provided any security in connection with the indebtedness of any third person to the company, or its subsidiary, or its holding or associate company or a subsidiary of such holding company, for such amount as may be prescribed;

(e) a person or a firm who has business relationship with the company, or its subsidiary, or its holding or associate company or subsidiary of such holding company or associate company of such nature as may be prescribed;

(f) a person whose relative is in the employment of the company as a director or key managerial personnel;

(g) a person who is in employment elsewhere or a person or firm who holds appointment as an auditor in companies exceeding such number as may be prescribed on the date of his appointment.

· In case an auditor incurs any disqualification post appointment, he would be required to vacate the office of auditor [ Clause 124 (4)]

Remuneration Of Auditors – Clause 125

· Corresponding Section in Companies Act,1956 – 224(8)
· The remuneration of the Auditor needs to be fixed by a company in its general meeting or in such manner as may be prescribed  [ - Clause 125(1)]
· Remuneration includes – fee payable  +expenses in connection with the audit but does not include any other service rendered at company’s request
Powers And Duties Of Auditors And Auditing Standards – Clause 126

· Corresponding Section in Companies Act,1956 – 227
· Auditor of a holding company shall have right to access records of all subsidiaries so far as required for consolidation of accounts- Proviso to Clause 126(1)

· Clause 126 (3)- The auditor’s report shall  state—

(a) whether he has obtained all the information and explanations which to the best of his knowledge and belief were necessary for the purpose of his audit;

(b) whether, in his opinion, proper books of account as required by law have been kept by the company so far as appears from his examination of those books and proper returns adequate for the purposes of his audit have been received from branches not visited by him;

(c) whether the report on the accounts of any branch office of the company audited  by a person other than the company auditor has been sent to him under the proviso to that sub-section and the manner in which he has dealt with it in preparing his report;

(d) whether the company’s balance sheet and profit and loss account dealt with in the report are in agreement with the books of account and returns;

(e) whether, in his opinion, the financial statements comply with the accounting standards and the auditing standards;

(f) the observations or comments of the auditors which have any adverse effect on the functioning of the company;

(g) whether any director is disqualified from being appointed as a director

 (h) any qualification, reservation or adverse remark relating to the maintenance of accounts and other matters connected therewith;

(i) in case of listed companies, whether the company has complied with the internal financial controls and directions issued by the Board; and

(j) such other matters as may be prescribed.

· In the case of a Government company, the audit report should be submitted to the Comptroller and Auditor General of India. The Comptroller and Auditor General of India may within sixty days of the report comment on the report or conduct any supplementary audit. He may also cause test audits of the accounts of the company

· Every auditor of a company should also comply with the auditing standards. [Clause 126(9)]

Auditor Not To Render Certain Services – Clause 127

· New clause

· The auditor of a company should provide only the services that have been approved by the Board of Directors or the Audit committee and should not include any of the following services

i) accounting and book keeping services; 

j) internal audit; 

k) design and implementation of any financial information system; 

l) actuarial services; 

m) investment advisory services; 

n) investment banking services; 

o) rendering of outsourced financial services; and 

p) Management services.

Auditor To Sign Audit Reports Etc – Clause 128

· Corresponding Section in Companies Act,1956 – 229
· Only the person appointed as an auditor of the company shall sign the auditor’s report or sign or certify any other document of the company, and the auditor’s report shall be read before the company in general meeting and shall be open to inspection by any member of the company.

Auditors To Attend General Meeting- Clause 129 

· Corresponding Section in Companies Act,1956- 231

· Auditors and his authorized person (provided he is qualified to be appointed as Auditor) needs to attend the general meeting unless otherwise exempted by the company

Punishment For Contravention – Clause 130

· Corresponding Section in Companies Act,1956 – Sec 232, 233
· Punishment for contravention of the provisions of the Companies Act by an auditor of a company has been made more stringent in the Companies Bill. 
· Where an auditor contravenes any provisions with regard to his duties and functions / renders services that he is not allowed under the Bill / signing the audit report, then he will be punishable with fine which is not less than Rs.25,000 but may extend to Rs.5 lakhs. 
· Where the auditor willfully contravenes these provisions, then he will be punishable with imprisonment for a term which may extend to one year or with fine not less than Rupees One Lakh but may extend to Rupees Twenty Five lakh or with both.
· Where the auditor has been so convicted, he shall be liable to refund the remuneration received by him to the company and also pay for damages  for losses resulting from any incorrect or misleading statements in his audit report

Central Government To Specify Audit Of Items Of Cost In Respect Of Certain Companies – Clause 131

· Corresponding Section in Companies Act,1956- 233B
· Cost auditors to be appointed by the Board

· In case of any default in complying with the provisions of this clause, 

(a) the company and every officer who is in default shall be punishable with fine which shall not be less than one lakh rupees but which may extend to five lakh rupees;

(b) the cost auditor who is in default shall be punishable with fine which shall not be less than one lakh rupees but which may extend to five lakh rupees.

XI. Appointment and Qualifications of Directors

· Maximum number of directors in a company should be twelve, excluding the directors nominated by the lending institutions. (Clause 132(b) of Companies Bill, 2009)

· Atleast one director of the company should be a person ordinarily resident in India. “Ordinarily resident in India” means a person who stays in India for a total period of not less than one hundred and eighty-two days in a calendar year. (Clause 132(2) of Companies Bill, 2009)

· A listed public company having the prescribed paid up share capital should have atleast one-third of the total number of directors as independent directors. (Clause 132(3) of Companies Bill, 2009)

· Every person intending to be a director of a company should obtain a Director Identification Number (DIN) from the Central Government. (Clause 134, 135, 136 of Companies Bill, 2009)

· No person should be a director of more than fifteen companies. (Clause 146 of Companies Bill, 2009) Under the Companies Act, 1956, the limit of directorships is twenty.

· The duties of the director have been enumerated in Clause 147 of the Companies Bill, 2009.

· The office of the director will become vacant in case he absents himself from all the meetings of the Board of Directors held during a period of twelve months with or without seeking leave of absence of the Board. (Clause 148(1)(b) of Companies Bill, 2009) Under the Companies Act, 1956, it is prescribed as three meetings or meetings held within a period of three months.

· The director’s resignation becomes effective when his resignation is received or the date specified in his resignation letter, whichever is later. Further the director can send the details of his resignation to the Registrar of Companies. (Clause 149 of Companies Bill, 2009)

XII. Meetings of Board

· The Bill allows company directors to participate in the board meeting through video conferencing or any other electronic means. (Clause 154(2) of Companies Bill, 2009)

· Atleast seven days prior notice should be given to the directors for a Board Meeting.  But a Board meeting can be called at a shorter notice to transact urgent business if at least one independent director is present at the meeting. (Clause 154(3) of Companies Bill, 2009)

· Detailed provisions with regard to Composition of Audit Committee, Remuneration Committee and Stakeholders Grievance Committee have been mentioned in Clause 158 of Companies Bill, 2009.

· Stakeholders’ grievance committee should be formed to resolve grievances of shareholder, debenture holders and other security holders, if the combined membership is more than 1,000. (Clause 158(12) of Companies Bill, 2009)

· Restrictions have been imposed on non-cash transactions involving directors. (Clause 170 of Companies Bill, 2009)

· Directors and key managerial personnel of a company are prohibited on forward dealings in securities of the company. (Clause 172 of Companies Bill, 2009)

· Directors and key managerial personnel of a company are prohibited from dealing in securities of the company or counseling, procuring or communicating any non-public price-sensitive information to any person. (Clause 173 of Companies Bill, 2009)

XIII. Appointment and remuneration of managerial personnel

· Appointment of key managerial personnel who is above the age of seventy years should be made by passing a special resolution. (Clause 174(4)(a) of Companies Bill, 2009)

· A managing director, whole-time director or manager should be appointed by the Board of Directors at a meeting with the consent of all the directors present at such meeting. The same is subject to approval by a special resolution at the next general meeting of the company. (Clause 174(5) of Companies Bill, 2009)

· Whole-time key managerial personnel of a company can be appointed by a Board resolution. Such Whole-time key managerial personnel should not hold office in more than one company at the same time. (Clause 178 of Companies Bill, 2009) “Key managerial personnel” in relation to a company, means – 

(iv) The Managing Director, the Chief Executive officer or the Manager or where there is not managing director or manager, a whole time director or directors;

(v) The Company Secretary; and

(vi) The Chief Financial officer. (Clause 2(1)(zza))

XIV. Inspection, Inquiry and Investigation

· The Tribunal can freeze the assets for a period not exceeding three years, on an inquiry and investigation of a company, if transfer or disposal of funds, properties or assets is likely to take place which is pre-judicial to the interest of the company. (Clause 191 of Companies Bill, 2009)

· No suit or proceeding will lie in respect of any action initiated by the Central Government for making an investigation or for appointment of an inspector and no proceedings of an inspector can be called in question or stayed by any Court, Tribunal or other authority till the submission of final report by the inspector. (Clause 194 of Companies Bill, 2009)

· The provisions of inspection or investigation as applicable to Indian companies will be applicable to foreign companies also. (Clause 199 of Companies Bill, 2009)

XV. Compromises, Arrangements And Amalgamations

· Merger and amalgamation of companies will be handled by the National Law Tribunal. (Clause 203 of Companies Bill, 2009) Presently this is handled by the respective High Courts.

· Provisions have been made for merger or amalgamation between two small companies or between a holding company and its wholly-owned subsidiary company. (Clause 204 of Companies Bill, 2009)

· Provision has been made for merger or amalgamation between registered Indian companies and companies incorporated in the jurisdiction of countries notified by the Central Government. (Clause 205 of Companies Bill, 2009)

· Every offer of schemes or contract involving the transfer of shares in the transferor company to the transferee company should be presented to the Registrar for registration. (Clause 209 of Companies Bill, 2009)

· Liability in respect of offences committed by the officers in default, of the transferor company prior to its merger, amalgamation or acquisition will continue after such acquisition, merger or amalgamation. (Clause 211 of Companies Bill, 2009)

XVI. Prevention Of Oppression And Mismanagement

· Any one or more members or class of members or one or more creditors or any class of creditors may, if they are of the opinion that the management or control of the affairs of the company are being conducted in a manner prejudicial to the interests of the company or its members or creditors, may file an application before the Tribunal to restrain the company from oppression and mismanagement. Order passed by the Tribunal will be binding on the company and all its members and creditors. (Clause 216 of Companies Bill, 2009)

XVII. Registered Valuers

· Procedure has been prescribed for registration of Valuers. (Clause 219 of Companies Bill, 2009)

· If valuation is required to be made in respect of any property, stocks, shares, debentures, securities or goodwill or net worth of a company or its assets, it should be valued by a person registered as a valuer and appointed by the Audit Committee or in its absence by the Board of Directors of that company. (Clause 218 of Companies Bill, 2009)

XVIII. Revival and Rehabilitation of Sick Companies

· Provision has been made for determination of sickness of a company. (Clause 229 of Companies Bill, 2009)

· Interim administrator can be appointed by the Tribunal for management of the company. (Clause 231 of Companies Bill, 2009)

· Appointment of Committee of Creditors. (Clause 232 of Companies Bill, 2009)

· Powers and duties of company administrator have been enumerated in Clause 235 of Companies Bill, 2009. 

· Scheme of revival and rehabilitation should be prepared by the company administrator. (Clause 236 of Companies Bill, 2009)

· If the Scheme is not approved by the creditors of the company, then the Tribunal can order winding up of the company upon submission of report by the company administrator. (Clause 240 of Companies Bill, 2009)

XIX. Winding up

· Company Liquidator will be a person appointed from a panel of professional firms or bodies corporate or may be a body corporate consisting of such professionals and having at least ten year’s experience in company matters. (Clause 232 of Companies Bill, 2009) It does not include a whole-time or a part-time officer appointed by the Central Government as the liquidator.

· The Tribunal is empowered to recover any loss or damage from the liquidator for loss or damage caused to the company due to fraud or misfeasance or failure to exercise due care and diligence in the performance of his powers and functions. (Clause 251(3) of Companies Bill, 2009)

· The jurisdiction of the Tribunal with regard to winding up of a company has been given under Clause 255 of Companies Bill, 2009.

· Submission of report by Company Liquidator to the Tribunal. (Clause 256 of Companies Bill, 2009)

· The promoters, directors, officers and employees, past and present, of the company should extend full co-operation to the Company Liquidator. Failure to do so will result in imprisonment/fine. (Clause 259 of Companies Bill, 2009)

· Provision has been made for obligations of directors and managers in case of limited company, whose liability is unlimited. (Clause 261 of Companies Bill, 2009)

· The Company liquidator should submit quarterly reports to the Tribunal with regard to the progress of the winding up of the company. (Clause 263 of Companies Bill, 2009)

· Apart from company liquidators, provision has been made for appointment of Official Liquidators. (Clause 334 of Companies Bill, 2009)

· Winding up of company having assets of book value not exceeding one crore rupees may be done through summary procedure. (Clause 336 of Companies Bill, 2009)

XX. Companies incorporated outside India

· The Central Government may make rules for the offer of Indian Depository Receipts, requirement of disclosures in prospectus or letter of offer issued in connection with Indian Depository Receipts, the manner in which the Indian Depository Receipts should be dealt with in a depository mode and by custodian and underwriters and the manner of sale, transfer or transmission of Indian Depository Receipts, by a company incorporated or to be incorporated outside India, and whether or not it has established a place of business in India. (Clause 352 of Companies Bill, 2009)

XXI. Other provisions

· Provision has been made for expeditious disposal by the National Company Law Tribunal and Appellate Tribunal. (Clause 383 of Companies Bill, 2009)

· Provision has been made for establishment of Special Courts for speedy trial of offences. (Clause 396, 397 of Companies Bill, 2009)

· Compensation will be provided for accusation without reasonable cause before the Special Court or the Court of Session. (Clause 405 of Companies Bill, 2009)

· New concept of dormant company has been introduced in the Companies Bill. A dormant company is a company that is formed and registered under the Companies Act for a future project or to hold an asset or intellectual property and has no significant accounting transaction. (Clause 414 of Companies Bill, 2009)

· Association of persons or partnership consisting of more than 100 persons has been prohibited. (Clause 422 of Companies Bill, 2009)

· The provisions of Part IX A of the Companies Act, 1956 will be applicable mutatis mutandis to a producer company in a manner as if the Companies Act, 1956 has not been repealed.

· Till the formation of National Company Law Tribunal and Appellate Tribunal, the provisions of Companies Act, 1956 with regard to Company Law Board will continue to apply.

11.0 Professional Opportunities for Chartered Accountants under The Companies Bill, 2009

Chartered Accountants have been entrusted with responsible functions under the Companies Act, 1956. They are expected to exercise due care and diligence in handling their duties. Some of the new opportunities [ apart from the statutory audit]  that have arisen in lieu of the new Companies Bill, 2009 are:

1. advise on choice of form of business organization LLP, One person Company, private & Public Limited Company 

2. Registeration of companies

3. advisory services

4. drafting memorandum & articles, schemes of amalgamations

5. appearance for compliances  before registrar, Regional Director ,NCLT & NCLAT

6. A Chartered Accountant can get himself registered as a Valuer. (Valuer is a person who is appointed by the audit committee or in its absence by the Board of Directors of a company to do valuation in respect of any property, stocks, shares, debentures, securities or goodwill or net worth of a company or its assets.)

7. Chartered Accountants may be appointed by the National Company Law Tribunal as interim administrators or company administrators of a company from a panel maintained by the Central Government.

8. In the same manner Chartered Accountants may also be appointed by the National Company Law Tribunal as company liquidators of a company from a panel maintained by the Central Government.

9. Chartered Accountants who have been in practice for at least twenty years are eligible to be appointed as technical members of the National Company Law Tribunal or the Appellate Tribunal.

10. advise on compounding of offences

11. filing of various e forms & regular annual compliance

12.  to act as independent director

13. internal audit 

14. statutory audit

15. framing internal control framework and its compliance

16. Assistance in Mergers and Amalgamation

Annexures

I- Overview of the provisions of the Companies Act, 2006 of United Kingdom

The Companies Act of United Kingdom consists of 1300 sections under 47 parts and 16 Schedules.
1. Types of companies are:

a. Limited and unlimited companies

b. Private and public companies

c. Companies limited by guarantee and having share capital
d. Community interest companies

2. Community interest companies
In accordance with Part 2 of the Companies (Audit, Investigations and Community Enterprise) Act 2004 (c. 27)— (a) a company limited by shares or a company limited by guarantee and not having a share capital may be formed as or become a community interest company, and (b) a company limited by guarantee and having a share capital may become a community interest company.

3. Re-registration as a means of altering a company’s status has been dealt with in detail under the UK Act. Section 89 to Section 111 deals with Private Company becoming public, Public company becoming private, private limited company becoming unlimited, unlimited private company becoming limited and Public company becoming private and unlimited. Whereas under the Indian Companies Bill, 2008, only Section 58 and 59 deals with re-registration.

4. Concept of single member company is dealt with under Section 38 and Section 123 of the UK Act.

5. Section 129 to 135 of the UK Companies Act deals with Overseas Branch Registers. 

A company having a share capital may, if it transacts business in a country or territory which has been mentioned in the above sections of the Act, keep a branch register of members resident there. India is one of the countries mentioned in Section 129(2). An overseas branch register is regarded as part of the company’s register of members (“the main register”). The Register or duplicate should be kept available for inspection in UK also.
6. There is a separate chapter on Prohibition on subsidiary being member of its holding company. Section 136 to Section 144 of the UK Companies Act, 2006 deals with general prohibition, Subsidiary acting as personal representative or trustee, Subsidiary acting as dealer in securities etc.
7. There is no provision with regard to Prospectus under the UK Companies Act. The same is dealt with under The Financial Services and Markets Act 2000.

8. Part 10 of the UK Companies Act deals with provisions with regard to Directors of a company.

a. Appointment and removal of directors.

b. General duties of directors have been enumerated in Sections 170 to 181.

c. Shadow director – Sections 187 and 251. “Shadow director”, in relation to a company, means a person in accordance with whose directions or instructions the directors of the company are accustomed to act. 

d. Transactions With Directors Requiring Approval Of Members – Sections 188 to 226 deals with Service contracts, Substantial property transactions, Loans, quasi-loans and credit transactions, Payments for loss of office etc.
e. Directors’ service contracts – 227
f. Provision protecting directors from liability.
g. Directors’ Residential Addresses: Protection From Disclosure.

9. Derivative Claims and Proceedings by Members are dealt with under Part 11 of the UK Act. 

Derivative claims apply to proceedings by a member of a company in respect of a cause of action vested in the company and seeking relief on behalf of the company. A derivative claim under this Chapter may be brought only in respect of a cause of action arising from an actual or proposed act or omission involving negligence, default, breach of duty or breach of trust by a director of the company.

10. Part 12 of the UK Companies Act, 2006 consists of provisions with regard to Company Secretaries. Public company should have a secretary whereas it is not necessary for a private company. There are also provisions with regard to register of secretaries and the particulars to be mentioned in it. [Under the Indian Companies (Appointment and Qualifications of Secretary) Rules, 1998, every company having a paid-up share capital of not less than Rupees fifty lakhs should have a whole time secretary.]

11. Resolutions and meetings are given under Part 13 of the UK Companies Act.

a. Meaning of ordinary resolution, special resolution and written resolution are mentioned.

b. There is a separate chapter on written resolutions that deals with certain general provisions, circulation of written resolutions, agreement to written resolutions etc. A written resolution is passed by a majority of not less than 75% if it is passed by members representing not less than 75% of the total voting rights of eligible members.

c. Resolutions at meetings.

d. Application of provisions to class meetings.

e. Additional requirements for quoted companies
12. Part 14 i.e Sections 362 to 379 of the UK Companies Act, 2006 deals with Control of Political Donations and Expenditure. 
According to the UK Act, a company should not make a political donation unless the donation or expenditure is authorised by a resolution of the members of the company. Further resolution is not required for donations not amounting to more than 5000 pounds in any twelve month period. Whereas under the Indian Companies Bill, 2008, Section 161 alone deals with political contributions and the aggregate of the amount which may be contributed by the company in any financial year should not exceed five per cent of its average net profits during the three immediately preceding financial years. 

13. Part 15 of the UK Companies Act, 2006 deals with Accounts and Reports of a company. Some of the important provisions are:

a. Companies subject to small companies regime.

b. Quoted and unquoted companies

A “quoted company” means a company whose equity share capital— (a) has been included in the official list in accordance with the provisions of Part 6 of the Financial Services and Markets Act 2000 (c. 8), or (b) is officially listed in an EEA State, or (c) is admitted to dealing on either the New York Stock Exchange or the exchange known as Nasdaq. An unquoted company means a company that is not a quoted company. 

The concept of quoted company is similar to that of a listed company under the Indian laws.

c. Accounting records

d. Individual accounts

e. Group accounts

f. Information to be given in notes to the accounts

g. Directors reports

h. Publication of accounts and reports

i. Revision of defective accounts and reports

14. Chapter 1 of Part 16 of the UK Companies Act deals with requirement for audited accounts.

15. Sections 485 to 539 of the UK Companies Act deals in length about auditors. Some of the important provisions are:
a. Appointment of auditors of private company is compulsory unless the directors reasonably resolve that audited accounts are unlikely to be required.
b. Appointment of auditors of public company is compulsory unless the directors reasonably resolve that audited accounts are unlikely to be required.
c. Fixing of auditor’s remuneration.

d. Functions of auditor

i. Auditor’s report on company’s annual accounts
ii. Auditor’s report on directors’ report
iii. Auditor’s report on auditable part of directors’ remuneration report
e. Duties and rights of auditor

i. Duties of auditor

ii. Auditor’s general right to information
iii. Auditor’s right to information from overseas subsidiaries
iv. Auditor’s rights in relation to resolutions and meetings
f. Senior statutory auditor
The senior statutory auditor means the individual identified by the firm as senior statutory auditor in relation to the audit in accordance with— (a) standards issued by the European Commission, or (b) if there is no applicable standard so issued, any relevant guidance issued by— (i) the Secretary of State, or (ii) a body appointed by order of the Secretary of State. The person identified as senior statutory auditor must be eligible for appointment as auditor of the company in question. 

g. Names to be stated in published copies of auditor’s report
h. Where any offence is committed by an auditor, he is only liable to fine on conviction. (Whereas under the Indian Companies Bill, 2008, if an auditor has knowingly or willfully contravened any of the provisions of the Act, he shall be punishable with imprisonment for a term which may extend to one year or with fine which shall not be less than one lakh rupees but which may extend to twenty-five lakh rupees, or with both.

i. Special notice required for resolution removing auditor from office
j. Failure to re-appoint auditor: special procedure required for written resolution
k. Resignation of auditor and rights of resigning auditor

l. Where the auditor ceases to hold office before the end of his term of office, he should give notice to the appropriate audit authority. The company should also give notice to the appropriate audit authority. Thereafter the audit authority should inform the accounting authorities.

m. The members of a quoted company have the power to require website publication of audit concerns.

n. Liability limitation agreements
A “liability limitation agreement” is an agreement that purports to limit the amount of a liability owed to a company by its auditor in respect of any negligence, default, breach of duty or breach of trust, occurring in the course of the audit of accounts, of which the auditor may be guilty in relation to the company. A liability limitation agreement may be authorised between a company and its auditor by passing a resolution in the general meeting. 

16. Part 17 i.e. Sections 540 to 657 of the UK Companies Act, 2006 deals with a company’s share capital. Some of the major provisions in this regard are:

a. Called up share capital and Equity share capital

b. Registration of allotment of shares

c. Submission of return of allotment of shares by company limited by shares and company limited by guarantee and having share capital.

d. Submission of returns by unlimited company that allots shares of a class with rights that are not in all respects uniform with shares previously allotted.

e. Allotment of equity securities and existing shareholders’ right of pre-emption.

f. Provisions with regard to allotment of shares of a public company where the issue is not fully subscribed.

g. Prohibition of allotment of shares at a discount.

h. General rules for payment for shares.

i. A public company must not allot shares unless the consideration for the allotment has been independently valued. This provision will not be applicable in case of proposed merger with another company.

j. Provisions with regard to share premium. If a company issues shares at a premium, whether for cash or otherwise, a sum equal to the aggregate amount or value of the premiums on those shares must be transferred to an account called “the share premium account”.

k. Alteration of share capital and redenomination of share capital. “Redenominate” means convert shares from having a fixed nominal value in one currency to having a fixed nominal value in another currency.

l. Classes of shares and class rights.

m. Reduction of share capital – A private limited company having a share capital can reduce its share capital by special resolution supported by a solvency statement and in other cases by a special resolution confirmed by the Court.

17. Part 18 deals with acquisition by limited company of its own shares.

18. Part 19 – Sections 738 to 754 deals with debentures.

19. Part 20 of the UK Companies Act deals with prohibition of public offers by private companies and minimum share capital requirement for public companies. “The authorised minimum”, in relation to the nominal value of a public company’s allotted share capital is— (a) £50,000, or (b) the prescribed euro equivalent.

20. Certification and transfer of securities, issue of share warrants etc are mentioned in Part 21.

21. Information about interests in a company’s’ shares should be given by public companies. (Sections 791 to 828)

22. Part 23 (Sections 829 to 853) deals with Distributions. Distribution is the term equivalent to dividend under the Indian Companies Act. Some of the important provisions under the UK Act in this regard are:

a. Distributions to be made only out of profits available for the purpose
b. Net asset restriction on distributions by public companies
c. Distributions by investment companies out of accumulated revenue profits
d. Justification of distribution by reference to relevant accounts
e. Requirements where last annual accounts / interim accounts / initial accounts were used
f. Realized losses and profits and revaluation of fixed assets
g. Determination of profit or loss in respect of asset where records are incomplete
h. Realized profits and losses of long-term insurance business
i. Treatment of development costs
j. A company must not apply an unrealized profit in paying up debentures or any amounts unpaid on its issued shares.

23. Provisions with regard to Annual returns are given in detail under Part 24 of the UK Companies Act. 

24. Company Charges are dealt with under Part 25. According to the UK Companies Act, this Part deals with the following charges:

(a) a charge on land or any interest in land, other than a charge for any rent or other periodical sum issuing out of land,

(b) a charge created or evidenced by an instrument which, if executed by an individual, would require registration as a bill of sale,

(c) a charge for the purposes of securing any issue of debentures,

(d) a charge on uncalled share capital of the company,

(e) a charge on calls made but not paid,

(f) a charge on book debts of the company,

(g) a floating charge on the company’s property or undertaking,

(h) a charge on a ship or aircraft, or any share in a ship,

(i) a charge on goodwill or on any intellectual property.

According ot the Indian Companies Bill, 2008, “charge” means an interest or lien created on the property or assets of a company or any of its undertakings or both as security and includes a mortgage. 

25. Court sanction is required for compromise or arrangement.

26. Court has the power to facilitate reconstruction or amalgamation.

27. Detailed requirements for mergers and division of Public companies have been given in Part 27 of the UK Companies Act, 2006. Some of the important requirements are:

a. Draft terms of scheme

b. Publication of draft terms

c. Approval of members of merging companies (not required under the Indian Companies Bill, 2008)

d. Directors’ explanatory report

e. Expert’s report

f. Supplementary accounting statement (not required under the Indian Companies Bill, 2008)

g. Inspection of documents (not required under the Indian Companies Bill, 2008)

h. Approval of articles of new transferee company

i. Protection of holders of securities to which special rights attached

j. No allotment of shares to transferor company or its nominee

(There is no mention about of division of companies under the Indian Companies Bill.)

28. Under the UK Companies Act, there is a separate Part dealing with Takeovers. (Part 28 – Sections 942 to 992) There is a Takeover Panel that deals with issues related to takeovers. Under the Indian Companies Bill, 2008, any compromise or arrangement may include takeover offer, hence the provisions with regard to compromise or arrangement will be applicable to takeovers. Further the National Company Law Tribunal will deal with takeovers.

29. Part 34 of the UK Companies Act deals with overseas companies. Overseas company means a company incorporated outside the United Kingdom.

30. Sections 1060 to 1120 deals in detail about the Registrar of Companies, his functions, his requirements as to form, authentication and manner of delivery of documents, registers containing information about companies, registrar’s index of company names, etc.
31. Section 1128 of the UK Companies Act deals with summary proceedings. Summary proceedings for an offence committed under the Companies Act is triable by a magistrates’ court in England and Wales if it is laid at any time within 3 years after the commission of the offence and within 12 months after the date on which evidence sufficient in the opinion of the Director of Public Prosecutions or the Secretary of State (as the case may be) to justify the proceedings comes to his knowledge. A person guilty of an offence is liable on summary conviction in England and Wales to imprisonment for a term not exceeding twelve months.

32. Valuation requirements are mentioned under Sections to 1149 to 1153. According to the UK Companies Act, the valuer should be a person who is eligible for appointment as a statutory auditor. There is no mention about registration of a valuer. Whereas under the Indian Companies Bill, 2008, a Chartered Accountant, Cost and Works Accountant or Company Secretary can act as a valuer and should get registered with the Central Government.

33. Meaning of Court under the UK Companies Act - “the court” means— (a) in England and Wales, the High Court or a county court; (b) in Scotland, the Court of Session or the sheriff court; (c) in Northern Ireland, the High Court.

34. Meanings and definitions of certain terms have been dealt with under Part 38 of the UK Companies Act.

35. Part 42 of the UK Companies Act deals with Statutory Auditors. It gives in detail the meaning of Statutory auditor, Eligibility for appointment as a statutory auditor, Effect of ineligibility, Independence requirement, Effect of lack of independence, Effect of appointment of a partnership, Appropriate qualifications, Eligibility for appointment as Auditors General, Supervision of Auditors General by the Independent Supervisor, Duties of Auditors General in relation to supervision arrangements, Reports by the Independent Supervisor, The register of auditors, etc. 
36. Under the UK Companies Act, there are provisions for Third Country Auditor. “Third country auditor” means the auditor of the accounts of a traded non-Community company. (1) “traded non-Community company” means a body corporate—(a) which is incorporated or formed under the law of a country or territory which is not a member State or part of a member State, (b) whose transferable securities are admitted to trading on a regulated market situated or operating in the United Kingdom, and (c) which has not been excluded, or is not of a description of bodies corporate which has been excluded, from this definition by an order made by the Secretary of State. 

37. According to Section 1248 of the UK Companies Act the Secretary of State has the power to require second audit of a company where a person appointed as statutory auditor of a company was not an appropriate person for any part of the period during which the audit was conducted.

38. There is no provision with regard to Company Law Tribunal in the United Kingdom.

II- Overview of the provisions of the Companies Ordinance, 1984 of Pakistan

The Ordinance consists of 514 sections under 16 parts with 8 schedules. Some of the distinguishing features of this Ordinance compared to the Indian Companies Bill, 2008 are:

1. The Companies Ordinance of Pakistan does not apply to a trading corporation owned or controlled by a Province and carrying on business only within that Province or a co-operative society or a University.

2.  Company Benches constituted in each High Court of Pakistan will have the jurisdiction to handle company law matters. Summary procedure alone should be followed and the matters before the Court should be disposed of within 90 days from the date of presentation of the petition or application to the Court.

3. The administration of the companies under the Ordinance is vested in the 'Securities and Exchange Commission of Pakistan and Registrar of Companies.

4. Association or Partnership consisting of more than 20 persons should be registered under the Ordinance. (Under the Indian Companies Bill, 2008, the prescribed number is 100.)

5. Types of companies under the Pakistan Ordinance are Private Limited Companies and Public Limited Companies. The same can be company limited by shares / company limited by guarantee / an unlimited liability company. Single Member Company is also allowed.

6. Chief Executive is the person who manages the affairs of the company and includes a director occupying the position of a chief executive. This post is similar to the post of Managing Director under the Indian Company Law.

7. Provisions with regard to establishment and regulation of non-banking finance companies are given in the Companies Ordinance of Pakistan. (These provisions were inserted in the year 2002).

8. There is a provision that gives power for companies to refer matters to arbitration and the same will be governed by the Arbitration Act, 1940.

III- Overview of the provisions of the Corporate Law of Unites States of America

Corporate law in the United States is a collection of 50 different systems of corporate law, or one law for each state. Two sources of law are, however particularly important. Firstly, the Model Business Corporation Act (MBCA), which is drafted by the American Bar Association was influential and adopted by many states. The MBCA is associated with smaller states which might not have the time or the motive to develop their own corporate statutes.

Secondly, because, under the US Constitution, companies are free to incorporate in any state, regardless of whether they are doing any business there or have their headquarters there, states have competed on various rules to attract business, and many corporations found Delaware's laws and specialized courts attractive. More than half of US corporations are incorporated under the Delaware General Corporation Law (DGCL), and Delaware corporate law is particularly influential.

The corporate laws of large states are also important, for instance New York or California. They have more unique corporate statutes, incorporating rules from many sources.

There are 17 chapters with several sections under each chapter under the Model Business Corporation Act (MBCA). The Delaware General Corporation Law consists of XVII sub-chapters.
Some of the major provisions of the Model Business Corporation Act (MBCA) and Delaware General Corporation Law (DGCL) are:

1. The three major steps for formation of a company are submission of Articles of Association, holding an organizational meeting to select board of directors and meeting of board of directors to adopt bylaws, appoint officers and other tasks.

2. There is no provision for Memorandum of Association under the laws of United States.

3. Articles of association under the Model Business Corporation Act (MBCA) requires only the following four elements:
a. corporate name 
b. number of authorized shares 
c. name and address of the corporation’s registered agent 
d. name and address of each incorporator 
4. Whereas the Articles of Association under the Delaware General Corporation Law (DGCL) also requires:
a. a statement of the "nature of the business" of the corporation 
b. the par value of each share, or a statement that all shares are to be without par value 
c. name and address of each director, if the incorporator's duties are to end upon filing.
5. A corporate name must include the word “corporation”, “incorporated,” “company,” or “limited,” or an abbreviation or foreign equivalent thereof.
6. There is a provision for appointment of Registered Agents under the laws of United States. A registered agent is a business or individual designated to receive service of process (SOP) when a business entity is a party in a legal action such as a lawsuit or summons. The Registered agent for a business entity can be an individual or more often a third party such as the organization's lawyer or a service company. The purpose of a Registered Agent is to provide a legal address (not a P.O. Box) within that jurisdiction where there are persons available during normal business hours to facilitate legal service of process being served in the event of a legal action or lawsuit. Generally, the registered agent is also where the state government sends all official documents required each year for tax and legal purposes such as franchise tax notices and annual reports. It is the registered agent's job to forward these suits and notices to the entity itself. The reason that these notifications are a desired function of a registered agent is that it is difficult for a business entity to keep track of legislative changes and report due dates for multiple jurisdictions given the disparate laws of different states. Penalties for not maintaining a registered agent generally will cause a jurisdiction to revoke a business’s corporate or LLC legal status as well as in some cases assess additional penalty fees on the entity.
7. Incorporator is one of the persons who gets a company incorporated. This is similar to the term Promoter under the Indian Company Law.

8. Dividends are known as Distributions under the US Law. Under the Delaware law, distributions can only be made from the “surplus” of the corporation. Surplus is the assets that exceed the legal capital of the corporation—the aggregate par value of its shares. This means that creditors can only rely upon recovering a fraction of the corporation's assets: the rest are free to be distributed to shareholders at any time.
Whereas under the Model Business Corporation Act (MBCA), a corporation must meet two tests before it makes a distribution. These are:

· Equity insolvency test - After the distribution, the corporation must be able to pay its debts as they become due in the usual course of its business.
· Balance sheet test - After the distribution, the corporation's total assets must be greater than or equal to its liabilities plus the amount needed to buy out all of the holders of preferred stock.
9. Model Business Corporation Act (MBCA) provides that notice is not necessary for regular board meetings, and that special meetings may be called on two days' notice. There are no provisions for statutory notice under the Delaware Law. The articles or bylaws may fix a different notice requirement.
10. The statutory quorum is a majority of the total number of directors, but can be increased or reduced to as low as one-third under the US laws.
11. Delaware General Corporation Law (DGCL) does not address the issue of director’s duties at all. Whereas the Model Business Corporation Act (MBCA) codifies a simplified version of the common law business judgment rule. According to Business Judgment Rule a director's decision is not subject to review in court so long as it is made in good faith, on an informed basis, and in the best interest of the corporation. 
12. Neither the Delaware General Corporation Law nor the Model Business Corporation Act mandates any specific officer positions. But traditionally in the United States, there were four officers in the corporation namely, the president, vice president, secretary, and treasurer.
13. Members are known as shareholders in the United States.

14. There are two kinds of shareholder meetings: the annual meeting that usually happens once a year and a special meeting that may be called for particular purposes from time to time. The Board should call an annual meeting within 15 months of the last one. 
Special meetings can be called by the board, or by any other party named in the articles of incorporation or bylaws. Shareholders are also allowed to call special meetings, but they have to have a certain percentage of the stock in order to do so - 10 percent under MBCA while the Delaware Law does not allow shareholders to call a meeting unless authorized by the articles.

IV- Overview of the provisions of the Corporations Act, 2001 of Australia

The Corporations Act 2001 is an act of the Commonwealth of Australia that sets out the laws dealing with business entities in Australia at federal and interstate level. It focuses primarily on companies, although it also covers some laws relating to other entities such as partnerships and managed investment schemes. It is presently the largest corporation’s statute in the world. 

The Act is published in seven volumes covering a total of 12 chapters. The chapters have multiple parts, and within each part there may be multiple divisions. Each chapter contains a collection of sections. On the whole there are 1471 sections.

Some of the important provisions of the Corporations Act of Australia vis-à-vis the Indian Companies Bill, 2008 are:

1. The types of companies that can be registered under the Australian Act are Proprietary companies and Public companies.  Proprietary companies can be companies limited by shares / unlimited with share capital. Public companies can be companies limited by shares / limited by guarantee / unlimited with share capital / no liability company.

2. A company can be registered as a no liability company only if:
a. (a) the company has a share capital; and
b. (b) the company’s constitution states that its sole objects are mining purposes; and
c. (c) the company has no contractual right under its constitution to recover calls made on its shares from a shareholder who fails to pay them.
3. A Proprietary company must have not more than 50 non-employee shareholders. (This provision is similar to that of a Private company under the Indian Companies Bill, 2008).
4. A proprietary company limited by shares must have the words “Proprietary Limited” as part of its name. Those words can be abbreviated to “Pty Ltd”.

5. Association or Partnership consisting of more than 20 persons should be registered under the Australian law. (Under the Indian Companies Bill, 2008, the prescribed number is 100.)

6. The concept of single shareholder/single Director Company is present under the Australian law.

7. Proprietary company may be a large proprietary company or small proprietary company. 

8. A proprietary company is defined as large for a financial year if it satisfies at least two of the following paragraphs: 
a. the consolidated revenue for the financial year of the company and any entities it controls is $25 million or more 
b. the value of the consolidated gross assets at the end of the financial year of the company and any entities it controls is $12.5 million or more, and 
c. the company and any entities it controls have 50 or more employees at the end of the financial year. 
9. A proprietary is defined as small for a financial year if it satisfies at least two of the following paragraphs: 

a. the consolidated revenue for the financial year of the company and any entities it controls is less than $25 million 

b. the value of the consolidated gross assets at the end of the financial year of the company and any entities it controls is less than $12.5 million, and 

c. the company and any entities it controls have fewer than 50 employees at the end of the financial year. 

10. If a meeting is held, an ordinary resolution must be passed by a majority of the votes cast by shareholders of the company entitled to vote on the resolution at the meeting in person or by proxy (if proxies are allowed). A special resolution must be passed by at least 75% of the votes cast by shareholders of the company entitled to vote on the resolution and who vote at the meeting in person or by proxy (if proxies are allowed).

11. The directors of a company are subject to a wide range of duties under the Corporations Act. Failure to perform their duties will result in penalty of $200,000 or imprisonment for upto 5 years or both. (Under the Indian Companies Bill, 2008, failure of director to perform the duties under Clause 147 will result in fine not less than Rupees One Lakh and that may extend to Rupees Five Lakh.

12. Proprietary companies must have at least 1 director and they are not required to have a secretary.

13. Public companies must have at least 3 directors and must have at least 1 secretary.

14. Key managerial personnel are known as company officers under the Australian law.

15. The Australian Securities and Investment Commission (ASIC) is the authority administering the provisions of the Corporations Act, 2001.

16. Under the Australian Corporations Act, there is a procedure wherein the ASIC sends an annual statement of the company within a few days of the company’s annual review date (usually the anniversary of the company’s registration). The annual statement sets out the company’s details recorded in ASIC’s register, such as the names and addresses of its directors and secretary, registered office, principal place of business, ultimate holding company (if any), members and share details. If these details are correct the company should inform the Commission within 2 months of the review date along with the annual review fee and the directors should pass a solvency resolution. If there are changes in the statement, the same should be informed by the company within 28 days.

17. Chapter VA of the Corporations Act deals with reinstatement of a company. When a company becomes deregistered, it is no longer recorded as a registered company and is therefore unable to trade or take any action as a body corporate. Reinstatement returns the company to registered status as if it were never deregistered.  Tere are two ways of restoring a company:

a. By applying to the ASIC

b. By applying to the Court (either the Federal Court of Australia or the Supreme Court of one of the States or Territories)

Once the company is reinstated the company will consider to have never been deregistered. All the existing company officers are restored to their roles from the date the company was deregistered.

18. Under the Australian law only certain companies need to prepare and submit financial reports. They are:

a. public companies 

b. disclosing entities 

c. large proprietary companies 

d. managed investment schemes 

e. small proprietary companies that are foreign-controlled 

f. small proprietary companies that are directed to lodge financial reports.

19. The financial reports will include the following:

a. Balance sheet as at the end of the year

b. Income statement at the end of the year

c. Statement of cash flows for the year

d. Statement of changes in equity/statement of recognised income and expense

e. Consolidated financial statement, if required by accounting standards

f. Notes to financial statements (disclosure required by the regulations, notes required by the accounting standards, and any other information necessary to give a true and fair view).

g. Directors' declaration that the financial statements comply with accounting standards, give a true and fair view, there are reasonable grounds to believe the company/scheme/entity will be able to pay its debts, the financial statements have been made in accordance with the Corporations Act.

h. Directors' report, including the auditor's independence declaration

i. Auditor's report

20. Licensing of financial markets, licensing of clearing and settlement facilities, approved compensation arrangements, licensing of providers of financial services, financial services disclosure, financial records, statements and audit, Financial product disclosure and other provisions relating to issue, sale and purchase of financial products, prohibited conduct, foreign offers that are recognized etc, are deal with in Volume 4 of the Corporations Act, 2001.

21.  Protection for whistle blowers is covered under Volume 5 of the Australian Corporations Act.

22. Audit of an Australian company should be done only by registered company auditors or by an authorised audit company.
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