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PREFACE

Like the tax on sale of goods, service tax is a tax on the sale of services. It is an indirect tax collected by the service provider on behalf of the government. Though service tax is a type of sales tax on services rendered, it is administered by the Department of Excise and Customs. Tax on various services has been gradually introduced since 1st July1994. Today there are a total of about 99 taxable services.

While imposing the tax, the then Finance Minister, Mr. Manmohan Singh had said, “There is no sound reason for exempting services from taxation when goods are taxed and many countries treat goods and services alike for tax purposes.”

Service Tax on practicing Chartered Accountants was introduced in 1998 through Notification No. 53/98-ST dated 7th October 1998 and the effective date of applicability was 16-10-1998. Later, the exemption Notification No.59/98 –ST dated 16-10-1998 was rescinded vide Notification No. 2/2006- ST dated 1-3-2006. And the latest development has been the issuance of notification No.25/2006 –ST dated 13-07-2006 providing exemption to the professionals from the statutory representative services.

The purpose of this book is to cover all the relevant provisions pertaining to service tax on chartered accountants. 

I shall appreciate further questions from our readers and all concerned on various issues so that they can be included in our future edition or replied through email rajkumarfca@gmail.com. 

We will appreciate if our readers can give suggestions and criticism and call our attention to errors which might have inadvertently crept in. Alternatively, the readers can also post their queries at http://www.carajkumarradukia.com. I would be glad to receive your queries or suggestions. Those who are interested in getting similar technical material on a regular basis can send an email to carajkumarradukia-subscribe@yahoogroups.com and subscribe to our yahoo group. 
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Chapter 1

Introduction 

1.1 Introduction to service tax on practicing chartered accountants

Practically service tax is a kind of sales tax on service. The system of charging service tax is similar to that of charging sales tax on goods. It is charged from consumer along with price for service rendered, collected by the service provider (barring some exceptional cases) and deposited in the government treasury.

In India, the service sector contributes to more than 50% of GDP. The basic objective of levying the service tax is to broaden the tax base, augment revenue and involve larger participation of citizens in the economic development of the country.

Service tax was first introduced in the year 1994 vide Chapter V (section 64 to 96) of Finance Act 1994 and thereafter, Chapter V A (Section 96A to 96I) was inserted by Finance Act, 2003. Initially, only three services were covered and now, 99 services are covered under the tax net.

Service tax has been imposed on practicing Chartered Accountants' services with effect from October 16, 1998 vide Notification No. 53/98-ST, dated October 7,1998. Services actually provided are taxable from 16-10-1998 while services to be provided are taxable from 16-6-2005.

The Constitutional validity of service tax was upheld in the following cases: -

1. Service tax is distinct and separate from Professional Tax and Parliament is competent to levy service tax on services rendered by the Chartered Accountants- Jodhpur Chartered Accountants - Society v. Union of India (2002) 176 CTR 177(Rajasthan).

2. Service tax does not offend article 14 or 19 of the constitution and therefore service tax on Chartered Accountants is constitutionally valid – All Kerala Chartered Accountants Association v.Union of India (2002) 121 Taxman 486 (Ker.)

3. The legislature is always held to have wide discretion to choose the objects for taxation. Applying the principle of “Expressive Unions”, it was observed that before a parliamentary legislation can be held to be beyond its legislative competence, the court must hold that there is an express and specific bar or bar by a necessary implication against Parliament enacting a law on the topic in question, i.e. Service Tax. – Chartered Accountants Association v. Union of India (1994-2006) STT 64/(2001) 251 ITR 53/115 Taxmann 543 (Gujarat).

Service tax is administered by the Excise department working under Department of Revenue, Ministry of Finance, Government of India. The responsibility of administration and collection of service tax has been vested with CBEC (Central Board of Excise and custom) 

1.2 Relevant Laws

The important legislations in relation to the service tax are:

1. Applicable provisions of The Finance Act, 1994: 

Chapter V provides for the extent, commencement and applicability of the Chapter. It gives the definition of the words used in the legislation. Chapter VA also specifies the authority in deciding applicability / liability of service tax of an assessee; the powers of various authorities and the procedure of their functioning. 

Chapter VA inserted w.e.f.14-5-2003 by the Finance Act, 2003 contains provisions pertaining to Advance Rulings.

2. Service Tax Rules, 1994: 

These rules provide for the procedure for the assessment and collection of service tax; the definitions used in the rules, appointment of authority, procedure for registration, mode of payment of tax, filing of returns, procedure and form of appeals to respective authorities in form ST-1 to ST – 7.

3. Export of Services Rules, 2005: 

These rules provide the rules applicable for those exporting services to other countries; and the exemptions and rebates for the same.

4. CENVAT Credit Rules, 2004: 

These rules have been made in lieu of the CENVAT Credit Rules, 2002 and the Service Tax Credit Rules, 2002. They provide for the provisions pertaining to CENVAT Credit; conditions for allowing such credit; refund of the same; procedural aspects in relation to credit; documentation and accounting; information, transfer of credit,  transition, deemed credit,  recovery, confiscation and penalty provisions of CENVAT transactions.

5. Service tax (Advance Rulings) Rules, 2003: 

These rules provide for the form and application of obtaining advance rulings and subsequent certification of the same. Form AAR (ST) is applicable.

6. Authority for Advance Rulings (Customs, Central Excise & Service Tax) Procedure Regulations, 2005: 

These rulings are to regulate the procedure of the Authority for Advance Rulings (Customs, Central Excise and Service Tax) in regard to the Customs Act, 1962, the Central Excise Act, 1944, and the Finance Act, 1994, in supersession of the Authority for Advance Rulings (Procedural) Rules, 2003. They define the various authorities; their powers, functions, internal working procedures, proceedings after the death of the assessee, hearings in the matter, inspection of records, and the prohibitions applicable to them in relation to dress, carrying of arms, mobile phones, etc.

7. Service Tax (Registration of Special Category of Persons) Rules, 2005: 

Issued under notification no.27 of 2005, these rules are in line with the CENVAT Credit Rules, 2004. They provide for registration of and filing of returns by specific assessee. Form ST -1 is applicable to these.

8. Service Tax (Determination of Value) Rules, 2006: 

Issued under notification no 12 of 2006, these rules provide for the method of determination of the value of service liable to service tax, inclusion and exclusion of certain items from the total value.

9. Taxation of Services (Provided From Outside India and Received in India) Rules, 2006: 

Issued under notification no 11 of 2006, as the name suggests, these rules provide for tax payable on services rendered outside India and the benefits out of which are received in India. It provides for the specific services, which are taxable, procedure for registration, payment of tax etc.

10. Service Tax (Removal of Difficulty) Order, 2002

Chapter 2

Determination of taxability of service

2.1 The Acid Test

The acid test to decide taxability requires the fulfillment of the following conditions:

1. Service

2. Taxable service

3. Service provider

4. Recipient of service

5. Place where service is delivered

6. Aggregate value not exceeding rupees four lakhs

Service

A service should have been provided or to be provided to attract taxability.

Services provided by chartered accountants normally include: accounting services, auditing, taxation, corporate matters/consultancy, management consultancy, project finance and consultancy, other consultancy, certification work, any other service in professional capacity.

Each service rendered can be an input service as well as an output service.

Input service

Rule 2(l) of Cenvat Credit Rules, 2004 defines an input service as:

“input service means any service,-

(i) used by a provider of taxable service for providing an output service

(ii) used by the manufacturer…

and includes services used in relation to setting up, modernization, renovation or repairs of a factory, premises of provider of output service or an office relating to such factory or premises, advertisement or sales promotion, market research, storage upto the place of removal, procurement of inputs, activities relating to business, such as accounting, auditing, financing, recruitment and quality control, coaching and training, computer networking, credit rating, share registry, and security, inward transportation of inputs or capital goods and inward transportation upto the place of removal.”

Output Service

Rule 2(p) of Cenvat Credit Rules, 2004 defines an output service as

“output service means any taxable service provided by the provider of taxable service, to a customer, client, subscriber, policy holder or any other person, as the case may be, and the expressions “provider” and “provided” shall be construed accordingly.”

Taxable service

The service provided or to be provided should be taxable service as defined in Section 65(105)(s):

“Taxable service means any service provided or to be provided to a client, by a practising Chartered Accountant in his professional capacity, in any manner”.

It is only the services offered by the CAs in their `professional capacity' which are made taxable and the services other than specified services provided by the practising chartered accountants are exempt from tax as a practising chartered accountant. However, if such service falls under any other taxable category, it would be subjected to service tax. Vide Notification No. 15/2002-ST, dated August 1, 2002, it had been clarified that in case a CA provides other taxable services, service tax will have to be paid on such taxable service with effect from August 16, 2002. These services could be management consultancy or manpower recruitment services or any other service. 

With effect from March 1, 2006, Notification No. 59/98 (exempting certain services provided by a chartered accountant) has been rescinded vide Notification No. 2/2006- ST dated 1-3-2006 and therefore, all services provided by a practising Chartered Accountant or Company Secretary or Cost Accountant in their professional capacity shall be taxable services. Thus, all services are taxable w.e.f 1/3/2006

If a practising chartered accountant provides any other taxable service like management consultant’s service or manpower supply, etc. such services are taxable under the respective categories.

Service provider

There should be a service provider. Service tax is leviable only on a practising chartered accountant. In case of firm of CAs, the firm is the service provider, and not its partners in their individual capacity.

Generally the Service tax is payable by the Service provider as per section 68 of the Finance Act-1994 though exceptionally this responsibility is given to the persons other than the service provider as per the provisions of Section 68(2) by issuing a Notification in this respect.

No such Notification has been issued under section 68(2) with respect to this service hence the person liable to pay service tax is the service provider.

Recipient of service

A client is a person who receives the services of the chartered accountant. An employee rendering specific services to the Company he works for can’t be termed as a ‘client’. In the case of a group of concerns, services rendered by one concern to another concern will be liable to service tax since the two concerns are separate legal entities. 

Place where service is delivered

Import of Services

With effect from18-4-2006, new provisions relating to import of services apply (Notification No 14/2006 dt 19-4-2006, Finance Act, 2006 introduced section 66A, Taxation of Services (Provided from Outside India & Received in India) Rules, 2006, Notification No. 11/2006- Service tax dated 19.04.2006)

Criteria for taxation of services imported in India Section 66A(1)

Where taxable services are 

a. provided or to be provided by a person who has established a business or has a fixed establishment from which service is provided or to be provided or has his permanent address or usual place of residence, in a country other than India 

b. to a person who has place of business or fixed establishment or permanent address or usual place of residence, in India 

such service shall be taxable service  and shall be treated as if the recipient has provided the service in India (hence recipient is liable to pay tax).

Points to be noted

1. If the recipient of service is an individual and such service received by him is not for the purpose of use in business or commerce then the provisions of Section 66A will not apply

2. The country where, the establishment of the provider of service directly concerned with the provision of service is located shall be treated as the country from which service is provided or to be provided.

3. Permanent Establishments in different countries to be treated as separate persons

4. A person carrying on a business through a branch or agency in any country shall be treated as having a business establishment in that country.

Taxation of Services (Provided from Outside India and Received in India) Rules, 2006

Chartered Accountant’s services provided from outside India and received in India shall be such services as are performed in India. In other words, performance of service shall be the criteria for determining the place of service.

Part performance in India is equivalent to performance in India and value of service shall be determined under Section 67 of the Act and Rules made thereunder.

Scheme of taxation

Rule 4: The recipient of taxable service provided from outside India and received in India shall apply for service tax registration as provided in Section 69 of the Service Tax Act

Rule 5: The taxable service provided from outside India and received in India shall not be treated as output service to avail of Cenvat credit on the input or input services. However, where such services are used as an input for providing any taxable output, service tax paid on such service can be taken as input credit.

Export of Services

With effect from 15-03-2005 new provisions relating to export of services apply (Export of Services Rules, 2005 vide Notification No. 9/2005 dt. 3-3-2005 as amended by Export of Services (Amendment) Rules, 2005 vide Notification 28/2005 dated 7th June 2005 and Export of Services (Amendment) Rules, 2006 vide  Notification No 13/2006 dated 19/04/2006)

As per these rules, any service may be exported without payment of service tax. For chartered accountant’s services, the conditions to be satisfied are:

1. they must have been performed, either fully or partly, outside India

2. they must have been delivered outside India and used outside India and

3. payment for such service provided outside India should be received in convertible foreign exchange

Options to exporter of service

a. Export without payment of service tax and utilise Cenvat Credit for payment of service tax on other services 

b. Export without payment of service tax and claim rebate of service tax paid on input services and excise duty paid on inputs under Rule 5

c. Pay service tax on exported services and claim rebate (by this, he can utilise his input credit) 

Aggregate value not exceeding rupees four lakhs

A threshold limit of Rs 4 Lakhs has been prescribed, up to which the value of all taxable services provided during the financial year is exempt from tax 

2.2 Important definitions

Practising Chartered Accountant 

Section 65(83) of the Finance Act, 1994 states as under:

“Practising chartered accountant means a person who is a member of the Institute of Chartered Accountants of India and is holding a certificate of practice granted under the provisions of the Chartered Accountants Act, 1949 and includes any concern engaged in rendering services in the field of chartered accountancy”. 
The word ‘person’, in this context, means only a human being because of the fact that only human beings are eligible to be admitted as members of the Institute of Chartered Accountants of India.

Members of the Institute 

Section 3 (1) of the Chartered Accountants Act, 1949: 

“All persons whose names are entered in the Register at the commencement of this Act and all persons who may hereafter have their names entered in the Register under the provisions of this Act, so long as they continue to have their names borne on the said Register, are hereby constituted a body corporate by the name of the Institute of Chartered Accountants of India, all such persons shall be known as members of the Institute.”

Persons Entitled To Be Members of the ICAI:

Section 4 (1) of The Chartered Accountants Act, 1949 states: - 

“Any of the following persons shall be entitled to have his name entered in the Register, namely:-

(i) any person who is a registered accountant or a holder of a restricted certificate at the commencement of this Act;

(ii) any person who has passed such examination and completed such training as may be prescribed for members of the Institute;

(iii) any person who has passed the examination for the Government Diploma in Accountancy or an examination recognised as equivalent thereto by the rules for the award of the Government Diploma in accountancy before the commencement of this Act, and who, although not duly qualified to be registered as an accountant under the Auditor's Certificates Rules, 1932, fulfils such conditions as the Central Government may specify in this behalf;

(iv) any person who, at the commencement of this Act, is engaged in the practice of accountancy in any part B State and who, although not possessing the requisite qualifications to be registered as an accountant under the Auditor's Certificates Rules, 1932, fulfils such conditions as the Central Government may specify in this behalf;

(v) any person who has passed such other examination and completed such other training without India as is recognised by the Central Government or the Council as being equivalent to the examination and training prescribed for members of the Institute;

Provided that in the case of any person who is not permanently residing in India, the Central Government or the Council, as the case may, be impose such further conditions as it may deem fit;

(vi) any person domiciled in India, who at the commencement of this Act is studying for any foreign examination and is at the same time undergoing training, whether within or without India, or whom having passed such foreign examination, is at the commencement of this Act undergoing training, whether within or without India:

Provided that any such examination or training was recognised before the commencement of this Act for the purpose of conferring the right to be registered as an accountant under the Auditor's Certificates Rules, 1932, and provided further that such person passes the examination or completes the training within five years after the commencement of this Act.”

Members deemed to be in practice

Section 2 (2) of the Chartered Accountants Act, 1949

“A member of the Institute shall be deemed "to be in practice", when individually or in partnership with chartered accountants in practice, he in consideration of remuneration received or to be received,

(i) engages himself in the practice of accountancy; or

(ii) offers to perform or performs services involving the auditing or verification of financial transactions, books, accounts, or records or the preparation, verification or certification of financial accounting and related statements or holds himself out to the public as an accountant; or

(iii) renders professional services or assistance in or about matters of principles or detail relating to accounting procedure or the recording, presentation or certification of financial facts or data; or

(iv) renders such other services as, in the opinion of the Council are or may be rendered by a chartered accountant in practice; and the words "to be in practice" with their grammatical variations and cognate expressions shall be construed accordingly.

Explanation.- An associate or a fellow of the Institute who is a salaried employee of a chartered accountant in practice or a firm of such chartered accountants shall, notwithstanding such employment, be deemed to be in practice for the limited purpose of the training of articled clerks.”

Section 6. (1)-- No member of the Institute shall be entitled to practice whether in India or elsewhere unless he has obtained from the Council a certificate of practice.

Concern

Section 2(2) also recognizes a firm of Chartered Accountants as a legitimate form of organisation. Any other concern engaged in providing services in the field of chartered accountancy is also liable to pay service tax. The use of word ‘concern’ as opposed to ‘commercial concern’ makes it clear that the element of profit motive need not be present. 

A concern cannot be a company because Section 25 of the Chartered Accountants Act, 1949 prohibits a company as under:

(1) “No company, whether incorporated in India or elsewhere, shall practise as chartered accountants.

(2) If any company contravenes the provisions of sub-section. (1) then, without prejudice to any other proceeding which may be taken against the company, every director, manager, secretary and any other officer thereof who is knowingly a party to such contravention shall be punishable with fine which may extend on first conviction to one thousand rupees.”

Engaged in

The Gujarat High Court in the case of CIT v. Natwarlal Tribhovandas (1973) 87 ITR 703 (Gujarat) had observed in interpreting ‘actively engaged in the conduct of business’ that,

“the expression ‘engaged in’  is a term of various meanings depending on the context in which it is used but ordinarily it is intended to signify continuous occupation or employment; of action as well as of physical participation. However, the term is often deployed to denote a present obligation to devote time, attention and efforts to a particular activity, although, for the time being, there may not be any active participation or wholesome involvement in such activity”

Chapter 3

What amount is taxable?

3.1 What services are taxable?
Services provided or to be provided by a Chartered Accountant in his professional capacity are taxable. The traditional services which a practicing Chartered Accountant provides in his professional capacity are: -

1. Auditing services.

2. Accounting services.

3. Statutory certification work.

4. Taxation Consultancy: - Income Tax, VAT, Service Tax and other Taxes.

The reference to new services and fields may also be found on the official website of ICAI.

Other fields and avenues now open for Chartered Accountants where they can also provide their professional services are:

1. Investigation especially the investigation related to financial matters.

2. Executors and Trustee.

3. Company Secretarial Work.

4. Share Valuation.

5. Management Consultancy including corporate management.

6. Project financing

7. Arbitrator for settling up disputes.

8. E-commerce.

9. Risk Assessment.

10. Performance Measurement.

11. System Quality.

12. Intellectual Capital.

13. Continuous Assurance.

The gross amount charged by a practising chartered accountant from the client, in professional capacity is chargeable to service tax.

3.2 General exemptions from service tax
The following general exemptions are provided for through various notifications issued:

(a) All the taxable services provided by any person, to the United Nations or an International Organisation (Notification 16/2002 dated 2nd Aug 2002)

(b) Any service provided   to a developer of  Special Economic Zone  or  a unit (including a unit under construction) of  Special Economic Zone  by any service provider for consumption of the services within such Special Economic Zone, (Notification 4/2004 dated 31/03/2004)

(c) Any service may be exported without payment of service tax (Notification 9/2005 dated 03/05/2005)

(d) Small service providers. With effect from 01/04/2005 a threshold limit of Rs 4 Lakhs has been prescribed, up to which the value of all taxable services provided during the financial year is exempt from tax  (Notification No 6/2005 dated 01/03/2005)


Following persons are excluded from the exemption 

1. Persons using brand name /trade name of another person 

2. In case where service tax is payable by person other than the service provider - Proviso (ii) of Paragraph 1

Aggregate value not exceeding four lakh rupees means 

a. the sum total of first consecutive payments received during a financial year towards the gross amount, as prescribed under section 67 of the said Finance Act, 

b. charged by the service provider towards taxable services till the aggregate amount of such payments is equal to four lakh rupees 

c. but does not include payments received towards such gross amount which are exempt from whole of service tax leviable thereon under section 66 of the said Finance Act under any other notification.

Conditions to be fulfilled to avail the threshold exemption of rupees four lakhs:

1. Provider of taxable service has the option not to avail the exemption and such option can not be withdrawn -Paragraph 2(i) 

2. The provider of taxable service shall not avail the Cenvat credit of service tax paid on any input service used for providing the taxable service for which  exemption is sought under notification-  Paragraph 2(ii)

3. The aggregate value of taxable services rendered by provider of taxable services from one or more premises does not exceed Rs 4 Lakhs in the preceding Financial Year –Paragraph 2(viii)

3.3 Specific exemptions

Exemption for representative services:

On 13-07-2006 a Notification No.25/2006 –ST dated 13-07-2006 was issued providing exemption from the statutory representative services provided or to be provided by a practising chartered accountant/company secretary/cost accountant in his professional capacity.

By virtue of this notification, all services provided by a practising chartered accountant to a client are exempt if all of the following conditions are fulfilled:-

1. Such service is representative service.

2. The representative service should be before any statutory authority on behalf of the 

client.

3. It should be in the course of any proceeding under any law.

4. The proceedings have been initiated by issue of a notice.

This exemption is effective from 13-07-2006. The statutory representative services provided between 1-03-2006 and 12-07-2006 are not covered by this exemption notification and hence are taxable.

Chapter 4

Valuation of services
4.1 Determination of value

Value of taxable service has to be determined as per:

a. Section 67

b. Service Tax (Determination of Value) Rules, 2006

Section 67 of the Finance Act 1944 lays down the manner of valuation of taxable services for charging service tax.

Finance Act, 2006 substituted Section 67 for a new Section and w.e.f 18-4-06 all earlier circulars on valuation were withdrawn and Service Tax (Determination of Value) Rules, 2006 were notified.

As per the new Section, the value shall be determined as under:

	Clause
	Situation where consideration is


	Taxable value of services

	(i)

	in money
	the gross amount charged by the service provider

	(ii)

 
	not wholly or partly consisting of money


	such amount in money, with the addition of service tax charged, is equivalent to the consideration

	(iii)
	not ascertainable


	amount as may be determined in the prescribed manner.


Where the gross amount charged by a service provider is inclusive of service tax payable, the value of taxable service shall be such amount as with the addition of the tax payable, is equal to the gross amount charged.

Further, the gross amount charged shall include any amount received towards the taxable service before, during or after the provision of such service. Gross amount charged includes payment by cheque, credit card, deduction from account, and any form of payment by issue of credit notes or debit notes and book adjustment.

Consideration includes any amount that is payable for the taxable services provided or to be provided.

Money includes any currency, cheque, promissory note, letter of credit, draft, pay order, travelers cheque, money order, postal remittance and other similar instruments but does not include currency that is held for its numismatic value.
The Service Tax (Determination of Value) Rules, 2006 lay down the principles to determine taxable value of services and were introduced vide Notification No.12/2006 ST dated 19.04.2006 under Section 94(2)(aa) of Finance Act, 1994. 

Rule 3 lays down the manner of determination of value subject to the provisions of Section 67. Where the consideration received is not wholly or partly consisting of money, value shall be: 

     (a)  the value of similar services;

     (b)  where the value cannot be determined in accordance with clause (a), equivalent money value of such consideration

Value of similar service (Rule 3(a))

Value of similar service is the amount charged for providing similar service to any other person in the ordinary course of trade where the gross amount so charged is the sole consideration

Equivalent value (Rule 3(b))

Equivalent money value of such consideration is to be determined by the service provider such that it cannot be less than cost.

4.2 Inclusions and exclusions from Value

Inclusion in value (Rule 5(1))

All expenditure or costs incurred by the service provider in the course of providing taxable service shall be included in the value for the purpose of charging service tax on the said service.

Exclusion from value (Rule 5(2))

The expenditure or costs incurred by the service provider as a pure agent of the recipient of service, shall be excluded from the value of the taxable service 

4.3 Treatment of out of Pocket Expenses / Reimbursements

Explanation 2 to Rule 5

The value of the taxable service is the total amount of consideration consisting of all components of the taxable service and it is immaterial that the details of individual components of the total consideration are indicated separately in the invoice.

All out of pocket expenses shall be included in value of taxable service.

Conditions for exclusion of out of pocket expenses or reimbursements from value when service provider acts as pure agent

(a) Service provider acts a pure agent of the recipient of service when he makes third party payments for goods or services received

(b) The recipient of service receives and uses goods or services 

(c) The recipient of service is liable for payment to third party

(d) The recipient of service authorizes the service provider to make payment on his behalf

(e) The recipient of service knows that the goods and services paid for shall be provided by the third party

(f) The invoice issued by the service provider to the recipient of service indicates the payment made by him on behalf of the service recipient

(g) The service provider recovers only such amount as has been paid to third party 

(h) The goods or services procured from third party are in addition to services provided by service provider on his own account

Pure Agent

Explanation 1 to Rule 5 defines a pure agent as a person who:

(a) enters into a contractual agreement with the recipient of service to act as his pure agent in order to incur expenditures or costs in the course  of providing services

(b) neither intends to hold nor holds any title to goods or services procured or provided as a pure agent of the recipient of services

(c) does not use such goods or services and

(d) receives only the actual amount incurred to procure such goods or services

4.4 Value of taxable service provided from outside India- Rule 7

Section 66A provides for charge of service tax on services received from outside India

Sub rule (1) of Rule 7 provides that the value of such services shall be such amount as is equal to the actual consideration charged for the services provided or to be provided.

Clause (ii) of rule 3 of Taxation of Services (Provided from Outside India and Received in India) Rules, 2006 provides for services for which criterion of performing the service at least in part, in India is prescribed for such services to be received in India 

Sub rule (2) of Rule 7 provides that the value of such services shall be the total consideration paid by the recipient for such services including the value of service partly performed outside India.

Chapter 5

Registration
5.1 Who must obtain registration?

With effect from 16-6-2005, it is mandatory for the following to obtain registration:

(a) Every person liable to pay service tax

(b) An input service distributor

(c) Every provider of taxable service whose aggregate value of taxable service in a financial year exceeds Rs. 3 lakhs

(a) Every person liable to pay service tax

Section 69(1) requires every person liable to pay the service tax to apply for registration in the prescribed manner. Section 68(1) makes every person providing taxable service liable to pay service tax.

The application has to be made within 30 days from the date of notification levying tax on the relevant service or within 30 days from the date on which the service provider starts providing the taxable service, whichever is later.

(b) An input service distributor

Rule 2(m) of the Cenvat Credit Rules, 2004 defines an input service distributor as:

 “an office of the manufacturer or producer of final products or provider of output service, which receives invoices issued under Rule 4A of the Service Tax Rules, 1994 towards purchases of input services and issues invoice, bill, or as the case may be, challan for the purposes of distributing the credit of service tax paid on the said services to such manufacturer or producer or provider, as the case may be.” 

The procedure for registration to be followed by an input service distributor is laid down in Service Tax (Registration of Special Category of Persons) Rules, 2005.

The input service distributor shall apply for registration within a period of thirty days of the commencement of business or the 16th day of June 2005, whichever is later.

(c) Small scale service providers

The service providers whose aggregate value of taxable service does not exceed Rupees Four lakhs are exempted from payment of tax w.e.f. 1-4-2005 and hence not liable to apply for registration till the exemption limit is crossed. However, such service providers are required to apply for registration within a period of thirty days of the date in the financial year on which the exceeding the aggregate value of taxable service exceeds three lakh rupees.

The procedure for registration to be followed by such service providers is laid down in Service Tax (Registration of Special Category of Persons) Rules, 2005.

Aggregate value of taxable service

“aggregate value of taxable service” means the sum total of first consecutive payments received during a financial year towards the gross amount as prescribed under Section 67 (on valuation), charged by the service provider towards taxable services but does not include such gross amount which is exempt from the whole of the service tax leviable thereon under Section 66 under any notification other than notification 6/2005-ST dt 1-3-05.

5.2 Manner of Registration

Rule 4 of the Service Tax Rules, 1994 provides for the manner of registration. The assessee has to make an application for registration in form ST-1 in duplicate, as taxpayer. The Form is available at the CBEC website and also with the jurisdictional Commissionerates.

On 2nd November, 2006 Notification No. 29/2006 - Service Tax was issued to amend rule 4 and 5 of the Service Tax Rules, 1994 with effect from that date. In   rule 4, for sub-rules (2) and (3), the following sub-rules shall be substituted, namely: -

 “(2) Where a person, liable for paying service tax on a taxable service, 

(i)   provides such service from more than one premises or offices; or
(ii)  receives such service in more than one premises or offices; or, 
(iii) is having more than one premises or offices, which are engaged in relation to such service in any other manner, making such person liable for paying service tax,
and has centralised billing system or centralised accounting system in respect of such service, and such centralised billing or centralised accounting systems are located in one or more premises, he may, at his option, register such premises or offices from where centralised billing or centralised accounting systems are located.
 
(3)  The registration under sub-rule (2), shall be granted by the Commissioner of Central Excise in whose jurisdiction the premises or offices, from where centralised billing or accounting is done, are located:
Provided that nothing contained in this sub-rule shall have any effect on the registration granted to the premises or offices having such centralised billing or centralised accounting systems, prior to the 2nd day of November, 2006.”; 
[The earlier provisions were: Where an assessee is providing taxable service from more than one premise or office, and does not have any centralized billing systems or centralized accounting systems, he shall make separate applications for registration in respect of each such premises or offices. In case centralized billing system is there, a single application may be made.]

Where the service provider is providing more than one taxable service, he may make a single application, mentioning therein all the taxable services provided by him, to the concerned Superintendent of Central Excise.

The process of registration has been simplified now. Bowing to the demand from trade and industry that service providers are facing difficulty in furnishing information and documents required for registration, the Finance Ministry has reduced the information required from 22 different areas to only 11 specified areas. The Ministry has curtailed the information required to a large extent saying that more details could be obtained from the service providers during verification.

5.3 Whom to apply to?

If the service provider is having a centralized billing system the application has to be made to the Chief Commissioner or the Commissioner of Central Excise in whose jurisdiction the premises falls.

In other cases, the application has to be made to the jurisdictional Superintendent of Central Excise, within whose jurisdiction the premises of business falls.

Generally, all Commissionerates of Central Excise, have a Service Tax Cell, headed by Assistant Commissioner/Deputy Commissioner. The work is also delegated to Central Excise Divisions in many Commissionerates. As such, one can approach the nearest Central Excise Authority.

5.4 Documents to be submitted with ST-1

As per Hyderabad-IV, Trade Notice No. 76/2003, dated 6-11-2003, the following documents have to be submitted with ST-1: 

(a) Proof of address of the premises office sought to be registered

(b) PAN number of the service provider

(c) List of Branches offices or premises of the service provider

(d) Brief note on accounting system adopted by the service provider

(e) Branch-wise series of invoices maintained along with a sample copy thereof

(f) Previous year’s audited balance sheet along with gross trial balance of different branches

(g) Details of records accounts maintained at different branches and Central Office

(h) Bank account numbers of the Branches and Central Office through which the receipts are deposited transacted.

5.5 Grant of certificate

The superintendent will grant a registration certificate in Form ST-2 after scrutiny of the application. The service provider will be given a 15-digit code (STP), which he has to quote on all transactions.

The certificate has to be granted by the Department within 7 days of the receipt of the application. In case of failure to issue registration certificate within 7 days, the registration applied for is deemed to have been granted and the service provider can carry on with his activities.
5.6 Effect of Changes in the details

Any change in the details of the application has to be informed to the respective authorities within a period of 30 days.

If the place of business is changed, the service provider has to obtain a new certificate of registration.

If any service provider stops providing the service for which he has obtained a certificate, he has to surrender it to the authority.

When a registered service provider transfers his business to another person the transferee should obtain a fresh certificate of registration.

When a registered service provider ceases to carry on the service activity for which he is registered, he should surrender his registration certificate to the Central Excise authorities.

5.7 Points to be noted with respect to registration
1. A service provider can pay service tax and file returns immediately after applying for registration (even if the registration certificate has not been received).
2. Prior to 10-9-2004, Section 75A provided for a penalty of Rs. 500 for failure to obtain registration. The said section has been deleted w.e.f.10-9-2004. However, new Section 77 has been inserted providing for a penalty which may extend upto Rs. 1000 where no penalty has been prescribed for contravention of any of the provisions of the Act or rules made thereunder. However, under Section 80, no penalty shall be imposed where reasonable cause is proved.

3. It is not mandatory to have a PAN for obtaining registration in Service Tax. However, it is advisable for Service providers to have a PAN No. as Service Tax Code (STC) Number based on PAN allotted by Income Tax Deptt. has been introduced in Service Tax also. The main objective of allocating a number is to identify the concerned person’s location and place of registration. [circular no. 35/3/2001-CX 4, dt. 27-8-2001 and circular no. 40/3/2002, dt. 21-2-2002]

4. Where a sole proprietor is carrying on business in the same premises in two different names, he has to obtain separate registration for each business.

5. The registration number has to be mentioned in the invoices issued by the service provider

Chapter 6

Documents and records

6.1 Documents to be issued

Every service provider is required to issue a bill / invoice / challan for every service provided to the service receiver specifying the details stated in the rules (Rule 4A(1) of the Service Tax Rules, 1994). 

Time limit for issue of the document

The document should be issued not later than 14 days from the date of completion of the said taxable service or receipt of ant payment towards the value of such taxable services, whichever is earlier.

With effect from 16-6-2005, where any payment towards the value of the taxable service has not been received and such taxable service is provided continuously for successive periods of time and the value of such taxable service is determined or payable periodically, the document should be issued not later than 14 days from the last day of the said period.

Contents of the document

Such invoice/bill/challan should be serially numbered and should contain the following particulars:

(1) the name, address and registration number of such person;

(2) the name and address of the service receiver;

(3) description, classification and value of the taxable service provided or to be provided; and

(4) the service tax payable thereon.

Signature on the document

The document should be signed by the service provider or any person authorized by him.

Documents to be issued by input service provider

Every input service distributor distributing credit of taxable services is required to issue an invoice, bill or challan in respect of such credit. (Rule 4A(2) of the Service Tax Rules, 1994)

Contents of the document

Such invoice/bill/challan should be serially numbered and should contain the following particulars:

(1) the name and address of the person providing input services;

(2) the serial number and date of the invoice/bill/challan issued by such person under sub rule (1) of Rule 4A;

(3) the name and address of such input distributor;

(4) the name and address of the recipient of such credit; and 

(5) the amount of credit distributed.

Signature on the document

The document should be signed by the input service distributor or any person authorized by him.

6.2 Records to be maintained (Rule 5) 

No specific records are prescribed by the Act to be maintained. Rule 5 (1) states that records maintained under any law in force, whether computerized or written manually, shall be acceptable. 

The service provider should maintain records, which contain the data of amounts received in lieu of services with the details of services provided, etc. The records should be neatly maintained and preserved.

Where the assessee is availing Cenvat Credit, Rule 9(5) of the Cenvat Credit Rules 2004 requires the following records to be maintained:

a. Receipt, consumption, disposal and inventory

b. With value, duty paid, credit taken and utilized

c. Person from whom procured

At the time of filing his return for the first time, the assessee should furnish to the Superintendent of Central Excise, a list of all accounts maintained by him in relation to service tax including memoranda received from his branch offices.

Maintenance of records

With effect from 1-3-2006, the records maintained by the service provider should be maintained for a period of 5 years immediately after the financial year to which such records pertain.

Such records have to be made available for inspection and examination by the Central Excise Officer authorized in writing by the jurisdictional Assistant Commissioner or Deputy Commissioner of Central Excise, as the case may be. Such availability should be made at the registered premises of the assessee at all reasonable times.

Registered premises include all premises or offices from where an assessee is providing taxable services.

Chapter 7

Payment of service tax

7.1 Liability to pay tax

Section 68(1) requires every person providing taxable service to any person to pay service tax at the prescribed rate (12% advalorem and education cess 2% on 12%) and in the prescribed manner. Rule 6 of the Service Tax Rules, 1994 lay down the manner and time limit for payment of tax.

The tax has to be paid in TR-6 challans in any bank designated by the CBEC. Payment in a non designated bank would amount to non payment of tax. However, it has been held in certain cases like Nisa Industrial Service (P) Ltd v CCE 2003 (157) ELT 66 (Mumbai – CEGAT) that payment of tax in a non designated bank would not amount to non payment of tax.

In case of individuals, partnership and proprietary firms 

(1) The service tax has to be paid every quarter. A quarter begins from 1st January, 1st April, 1st July, and 1st October.

(2) The due date is 5th of the month immediately following the said quarter.

(3) The due date for service tax on the value of taxable services received during the month of March shall be 31st of March

No service tax shall be payable for the part or the whole of the value of the services, which is attributable to services provided during the period when such services were not taxable, irrespective of the time of receipt of payment therefore. (Second proviso to Rule 6(1))

Thus, where any service was not taxable before 1st March 2006 and was provided before 1st March 2006, the same will not be taxable even if the payment for the service has been received after such date.

With effect from 1st October 2006, the assessee, who has paid service tax of rupees fifty lakh or above in the preceding financial year or has already paid service tax of rupees fifty lakh in the current financial year, shall deposit the service tax liable to be paid by him electronically, through internet banking. Notification 27/2006 – ST dt. 21-9-2006.

A circular has been issued in this respect which is given in Chapter 14 of this handbook.

The assessee being a resident Indian has to deposit the service tax into the government treasury irrespective of the fact whether or not he has collected it himself. It is the responsibility of the service provider to pay tax.

If any taxable service is provided by any person from outside India, to a person residing in India, the payment of service tax is to be made by the residing Indian who has received such services.

However, if the service from outside India is received by an assessee for any non commercial or business use, the provisions of service tax do not apply.

7.2 Accounting code numbers

While making the payment of service tax, the head of account should be properly indicated under major and minor heads and sub heads to avoid misclassification.

The relevant Codes allotted by the CBE for Chartered Accountants services are:

TAX COLLECTION: 

00440092

OTHER RECEIPTS: 

00440093

EDUCATION CESS:

00440297

(Other Receipts refer to the interest/penalty on delayed payment.)

The code numbers must be correctly used on the TR 6 challans.

CBEC circular no. 58/05/2003-CX(ST), dt. 20-5-2003 clarifies on wrong use of accounting codes:

“the assessee need not be asked to pay the service tax again. In such cased the matter should be sorted with the P.A.O. As regards to the cases where the assessee was asked to pay service tax again, the amount thus paid may be refunded by the concerned divisional Asst. Commissioner/Deputy Commissioner.”

7.3 Adjustment of excess service tax paid (Rule 6(3))

Where any service tax has been paid to the credit of the Government for any service that has not been provided, wholly or partly, the assessee may adjust the excess tax paid against his service tax liability of subsequent period if the value of the service along with the service tax has been refunded to the person from whom it has been received. If any of the conditions is not satisfied, the assessee can file a refund claim as per section 11B of the Central Excise Act, 1944

Adjustment by an input service distributor (Rule 6(4A) inserted w.e.f. 16-6-05)

Where an assessee has opted for registration as an input service distributor and has paid to the credit of the Central Government an excess of service tax on account of not having received details of payments received towards the value of taxable services at his other premises or offices, he may adjust such excess against his service tax liability of subsequent period. The details of such adjustment have to be intimated to the jurisdictional Superintendent of Central Excise within 15 days of such adjustment.

Application for provisional assessment

If the assessee is not able to correctly estimate the actual amount of service tax payable on the date of deposit, he may make a written request to the Assistant Commissioner or Deputy Commissioner of Central Excise for provisional assessment. The assessee should state the reasons for payment of service tax on a provisional basis. 

The provisions of Central Excise (No. 2) Rules, 2001 shall apply to such provisional assessment except so far as they relate to execution of a bond.

The assessee shall file a statement giving details of the difference between the service tax deposited and the service tax liable to be paid for each month in Form ST 3A accompanying the quarterly/half yearly return.

7.4 Points to be noted with respect to payment of tax

The following points should be noted with respect to payment of tax:

1. Service Tax can be paid either by TR-6 challans or by utilizing Cenvat Credit
2. Duty should be rounded off to nearest Rupee

3. Payment shall be made in respect of payment received

4. The value of taxable services has to be computed in the manner laid down in Section 67 of Finance Act, 1994 and the service tax thereon calculated @ 12% advalorem and education tax 2% on 12%. The gross amount charged or billed to the client is not relevant.
5. Accounting Codes must be used correctly

6. Payment should be deposited in the designated banks only. For the list of designated banks you may logon to www.exciseandservicetax.nic.in. The list is also available at every Commissionerate of Central Excise
7. In case of deposit of service tax by cheque, the date of presentation of cheque to the bank designated by the CBEC for this purpose shall be deemed to be the date of payment of service tax, subject to realization of the cheque.

8. A service tax receiver is not liable to service tax if it is not raised in the bill raised by service provider.
9. Service tax is liable to be paid even if not collected from client

10. Service tax is liable to be paid in case it is received from clients even without being due

11. Services performed before the date of taxability are not liable for payment of service tax

12. Multiple service providers can use a single challan for paying service tax. Amount and account code for each service should be indicated separately on the TR-6 challan
13. Being a service provider it is advisable to include a clause in the contract that all future liabilities in regards to service tax will be of the recipient 

14. Service tax is payable on the amount received in advance 

15. No service tax is to be paid when services are provided free of cost

Chapter 8

Returns

8.1 Who has to file returns, when and with whom?

Every person liable to pay service tax shall himself assess the tax due on the services provided by him and submit a half yearly return in form ST – 3 or 3A, as the case may be. The period of half year will be calculated between 1st April to 30th September and 1st October to 31st March every year.

The half yearly return has to be submitted by the 25th of the month following the particular half year. If such last date is a public holiday, the returns can be filed on the immediately succeeding working day. 

The return has to be submitted to the Superintendent of Central Excise.

Every assessee has to furnish the list of accounts maintained by him in relation to the service tax. However, this list is to be given only at the time of filing of the 1st return.

Every input service distributor is required to furnish a half yearly return in Form ST 3 to the jurisdictional Superintendent of Central Excise not later than the last day of the month following the half year period. The return gives the details of the credit received nad distributed during the said period.

8.2 Documents to be filed with the return

(1) Copies of TR-6 challans of the relevant months

(2) Memorandum in Form ST-3A (where applicable)

(3) List of all accounts maintained including memoranda received from branch offices, in case of first return

8.3 E-filing

8.3.1 Introduction

Initially the government introduced E-Filing on service tax returns only on 10 services from April 2003 vide circular No 52/1/2003 dated 11-03-2003. The Government has extended E-filing of service tax returns facility to all 58 taxable services existing on 2nd Jan 2004 vide circular No 71/1/2004 dated 02nd Jan 2004. Now it is extended for all services. E-filing of service tax returns is not mandatory.

E filing of returns is an assessee facilitation measure of the department in continuation of its modernization and simplification program. It is an alternative to the manual filing of returns. 

E- filing can be done through the website http://www.servicetaxefiling.nic.in. All details pertaining to e-filing are provided on this website.

8.3.2 Prerequisites for E-Filing of service tax returns 

(1) Must be the provider of one of the eligible services

(2) The assessee should have 15 digit STP Code (PAN based or Temp No.). The fifteen digit STP code can be obtained from the jurisdictional Central Excise/ Service Tax Office.

(3) Assessee should have indicated 15 digit STP code in the challans used by him for the period for which return are being filed 

(4) One should have a valid e-mail Address.  

The Board through its circular No. 35/3/2001-CX.4 dt.27.08.2001 has instructed that every Service Tax Payer should be allotted a PAN based code. However since some assesses are still not having PAN numbers, a provision has also been made in the Computer System for issuing a 15 digit temporary (TMPR) STP code. When the assessee gets his PAN number, he should immediately inform the department about the number, and the new STP code will be issued incorporating his PAN number. He need not file any new returns for the past period just because of his new STP code.

Separate returns have to be provided for each of the services provided by multiple service providers.

8.3.3 Procedure for e-filing

(1) File an application to jurisdictional AC / DC as laid out in Trade Notice issued in this regard to the concerned excise formation at least one month in advance before the due date of filing of the return. 

(2) Mention a trusted e-mail address in their application, so that the department can send them their user word and password to help them file their return. 

(3) User ‘id’ and ‘password’ for the assessee will be communicated to him within ten days after filing the application along with technical details required for accessing the relevant site and the procedure for making entries and other guidance as may be necessary.

(4) Log on to the Service Tax E-filing Home Page using the Internet at http://www.servicetaxefiling.nic.in. 

(5) On entering their User word (15 digit STP Code) and password in the place provided on the Home Page they will be permitted access to the E-filing facility.

(6) The essential inputs for successful e-filing are:-

a. Assessee code (15 digit)

b. Location code (6 digit)

c. Challan no

d. Bank branch code (7 digit)

e. Accounting code (8 digit)

(7) Follow the instructions given on the website. 

a. Enter the details of the ST-3 return using the  ‘Entry/amend of Original ST-3 form’ button 

b. Enter the details of TR-6 challan for the same period using option 'Entry/amend of original TR-6 challan' 

c. After entering the data and ensuring the values entered are correct,  the assesse has to confirm the ST-3 form. To confirm the ST-3 form, press the ‘Confirm Original ST-3 Return’ button 

d. After pressing the button, the system generates an acknowledgement number as a confirmation of the filing. 

e. The acknowledgement number generated on confirmation, has to be noted down by the assessee and should be quoted for future correspondence. The assessee  should take a print out of the ST-3 return along with the acknowledgement slip as a proof of e-filling

f. If the assessee wants to file a revised ST-3 return, it can be done by selecting ‘Entry/Amend of Revised ST-3 form’. Enter the revised data and then press the ‘Confirm Revised ST-3 return’ button. Steps 5 and 6 are applicable for the revised return also. A new acknowledgement number is generated for the revised return.

Immediately upon receipt of the email containing the user word and password, the assessee should change the password by logging on to the Service Tax E-filing Home Page either directly or through http://www.cbec.gov.in. Keeping the password confidential is the responsibility of the assessee. No one can be authorized to file return on his behalf.

When the assessee changes his e-mail address he should intimate the department of his new e-mail address. This will help him in continuing to receive messages from the department electronically.

Any person can seek a clarification on problems relating to e-filing of ST 3 returns, by sending an e-mail or contacting the designated officer in the Commissionerate as per details intimated in the Trade Notice issued by the Commissionerate in this regard.

8.4 General points pertaining to filing of returns

1. Filing of returns by post

Trade Notice No. 6/2002, dt 23-1-2002 allows filing of service tax returns in Form ST 3 by registered post.

The assessee should ensure that the return reaches the Divisional Office on or before the due date.

2. A single return can be filed for multiple services provided by the assessee. Details in each of the columns of Form ST 3 should be separately given for each service.

3. Where no services have been provided in a half year, the assessee is required to file a NIL return within the prescribed time limit.

Chapter 9

Assessment and recovery

Section 70(1) requires every assessee to himself assess the tax due on the services provided by him and to furnish a return to the Superintendent of Central Excise in the prescribed manner.

Provisional assessment can be made where the assessee is not able to correctly estimate the actual amount of service tax payable on the date of deposit by making an application in writing to the Assistant Commissioner/Deputy Commissioner of Central Excise.

The Assistant Commissioner may initiate recovery proceedings where:

(1) The service tax has not been levied or has been short levied

(2) The service tax has not been paid or has been short paid

(3) The service tax has been erroneously refunded.

The time limit for issue of show cause notice for recovery is

(1) Where there is fraud, collusion, willful misstatement, suppression of facts, or contravention of any of the provisions of the Act or rules made thereunder; with the intent to evade payment of service tax, five years from the relevant date

(2) In any other case, one year from the relevant date

Relevant date

(1) Where service tax has not been levied or paid or has been short levied or paid:

a. Where a return has been filed, the date on which the return is filed

b. Where a return is not filed but was required, the last date on which the return is 
to be filed

c. In any other case, the date on which service tax is required to be paid

(2) Where service tax is provisionally assessed, date of adjustment of service tax after final 
assessment thereof.

(3) Where service tax has been erroneously refunded, the date of refund.

Chapter 10

Interest and penal provisions

Interest 

Any person who fails to pay the tax as per the Act or any rules made thereunder is liable for a penalty for each day of default. From 10-9-2004 the rate of interest prescribed is 13% per annum.

Where interest has been paid by cheque, the date of presentation of the cheque to the designated bank shall be deemed to be the date on which service tax has been paid subject to realization of that cheque.

Appeals

The assessee can make an appeal to the concerned authorities and tribunal in Form ST – 4 / 5 / 7 as the case may be.

Penalties

1. Penalty for failure to pay service tax

Section 76, as amended with effect from 18-4-2006, prescribes a penalty of not less than Rs. 200 per day during which the failure continues, or two per cent per month of the tax due, whichever is higher. The period of default starts with the first day after the due date and end with the date of payment.

Maximum penalty that can be levied is the amount of service tax payable.

No penalty is levied if the assessee proves a reasonable cause for failure.

2. General penalty

Section 77 prescribes a penalty that of an amount not exceeding Rs. 1000 for any contravention under the Act or Rules made thereunder for which no penalty has been described elsewhere.

No penalty is levied if the assessee proves a reasonable cause for failure.

3. Penalty for suppressing value of taxable service 

Penalty for suppressing value of taxable service is not less than value not levied/not paid/short levied/ short paid/erroneously refunded and not more than twice such amount. No penalty is levied if the assessee proves a reasonable cause for failure.

Section 73D empowers the Central Government to publish information in respect of defaulters subject to conditions 

Chapter 11

Cenvat Credit Rules, 2004

11.1 What is Cenvat credit?

Cenvat is Central Value Added Tax, which is based on the VAT system of taxation. New Cenvat Credit Rules, 2004 vide Notification No. 23/2004-C.E.(N.T.) 10/9/2004 supercede Cenvat Credit Rules, 2002 and Service Tax Credit Rules, 2002 and extend the credit of service tax and excise duty across goods and services. i.e. input credit shall be available across the board on both goods and services including the capital goods. These rules have been made applicable to whole of India except the State of Jammu & Kashmir. Cenvat Credit Rules, 2004 are applicable w.e.f. 10th September 2004, i.e., provision of service should be on or after 10th September 2004. 

Documentary evidence shall be the basis for availing CENVAT credit. 

Cenvat credit is available to:

1. Manufacturer/producer of final products

2. Provider of taxable service 

3. Input service distributor (Rule 3)

Cenvat credit is available on:

1. Input or capital goods received in the manufacture of final product/premises of provider of output service

2. Input service received

3. Stock in hand or in process or inputs contained in finished stock in hand where such goods cease to be exempted or otherwise become excisable (Rule 3)

11.2 Documentary evidence Rule 9(1)

1. Invoice of Manufacturer from factory/depot/premises of consignment agent.

2. Invoice issued by an importer.

3. Invoice issued by importer from his premises or of his consignment agent registered with Central Excise.

4. Invoice issued by registered first stage or second stage dealer.

5. Supplementary Invoice.

6. Bill of Entry.

7. Certificate issued by an appraiser of customs in respect of goods imported through foreign post office.

8. Challan of payment of tax where service tax is payable by other than input service provider.

9. Invoice, bill or challan issued by provider of input service on or after 10-9-2004.

10. Invoice, Bill or Challan issued by input service provider under rule 4A of Service Tax Rules.

The format of invoice should confirm to the requirements of Rule 11 of the Central Excise Rules. 

Cenvat credit is not denied for defects in documents Rule 9(2) if the following essential details are provided:

1. payment of duty/service tax


2. description of the goods or taxable service

3. assessable value (for inputs/capital goods)

4. name and address of the input service provider 

11.3 Duties and taxes eligible for availing Cenvat Credit - Rule 3(1)

i. the duty of excise specified in the First Schedule to the Excise Tariff Act, leviable under the Excise Act;

ii. the duty of excise specified in the Second Schedule to the Excise Tariff Act, leviable under the Excise Act;

iii. the additional duty of excise leviable under section 3 of the Additional Duties of Excise (Textile and Textile Articles) Act,1978 

iv. the additional duty of excise leviable under section 3 of the Additional Duties of Excise (Goods of Special Importance) Act, 1957 

v. the National Calamity Contingent duty leviable under section 136 of the Finance Act, 2001 

vi. the Education Cess on excisable goods leviable under section 91 read with section 93 of Finance (No.2) Act, 2004

vii. the additional duty leviable under section 3 of the Customs Tariff Act, 

viii. the additional duty of excise leviable under section 157 of the Finance Act, 2003 

ix. the service tax leviable under section 66 of the Finance Act; and

x. the Education Cess on taxable services leviable under section 91 read with section 95 of Finance (No.2) Act, 2004,

xi. the additional duty of excise leviable under clause 85 of the Finance Act, 2005

Credit is not allowed on duty on such amount of capital goods as the manufacturer/output service provider claims as depreciation (Rule 4(4))

Credit of education cess can be utilised for payment of education cess only and not against any other duty or service tax. Likewise Cenvat Credit of other taxes cannot be utilised for payment of Education Cess.(proviso to Rule 3(7)(b))

11.4 Utility of CENVAT Credit - Rule (4) 

The CENVAT credit may be utilized for payment of –

(a) any duty of excise on any final product; or

(b) an amount equal to CENVAT credit taken on inputs if such inputs are removed as such after being partially processed; or

(c) an amount equal to the CENVAT credit taken on capital goods if such capital goods are removed as such; or

(d) an amount under sub rule (2) of rule 16 of Central Excise Rules, 2002; or

(e) service tax on any output service:

Inputs - Rule 2(k)

All goods used for providing any output service except Light diesel oil, High speed diesel oil, Motor spirit commonly known as petrol.

There should be a direct use of the inputs or capital goods for providing output service as against  for manufacture, where they can be used “in or in relation to” manufacture

Input service (Rule 2 (l))

Input service" means any service used by a provider of taxable service for providing an output service.

Output service (Rule 2(p))

Output service  means any taxable service provided by the provider of taxable service, to a customer, client, subscriber, policy holder or any other person, as the case may be, and the expressions ‘provider’ and ‘provided’ shall be construed accordingly

Provider of taxable service include a person liable for paying service tax Rule 2(r)

Utilisation of CENVAT Credit where output service includes both taxable and exempted service (Rule 6)

Two options are available for provider of output service:

OPTION 1 

He may maintain separate accounts for receipt, consumption and inventory of input and input service meant for use in the manufacture of dutiable final products or in providing output service and the quantity of input meant for use in the manufacture of exempted goods or services and take CENVAT credit only on that quantity of input or input service which is intended for use in the manufacture of dutiable goods or in providing output service on which service tax is payable.

OPTION 2 

He may opt not to maintain two separate books of accounts. In such a case he may utilise CENVAT credit only to the extent of 20% of the amount of service tax payable on taxable output service. He will remain liable to pay remaining 80% of service tax. 

In respect of certain specified services the credit of the whole of service tax paid on these specified services shall be allowed even if they are used partly for exempted service and partly for providing taxable service. Chartered accountant’s services are not covered under these services. 

11.5 Condition for allowing CENVAT Credit

The CENVAT credit in respect of input service shall be allowed, on or after the day on which payment is made of the value of input service and the service tax paid or payable as is indicated in invoice, bill or, challan (Rule4(7))

CENVAT credit shall be utilized only to the extent such credit is available on the last day of the month or quarter, as the case may be, for payment of duty or tax relating to that month or the quarter, as the case may be (Proviso to Rule 3(4))

11.6 When is Cenvat credit allowed?

Cenvat credit on inputs is allowed immediately on receipt

Cenvat credit on input service is allowed on or after the day which payment is made of the value of the input service and the service tax paid or payable as is indicated in the invoice/bill/challan. (Rule 4)

Cenvat Credit on Capital goods is allowed as under:

1. 50% in current Financial Year (unless the capital goods are cleared as such in the same financial year)

2. additional duty under Customs Tariff Act – immediately on receipt 

3. remaining in any subsequent Financial Year where they are in possession of the output service provider

4. In case of capital sent out for providing output services, it should be brought back within 180 days.

5. Capital goods obtained on lease/hire purchase/loan agreement are eligible for taking Cenvat credit

11.7 Input service distributor section 2(m)

Input service distributor means an office of the manufacturer or office of the producer of final products or office of the  provider of output service, which receives invoices issued under rule 4A of the Service Tax Rules, 1994 towards purchases of input services and issues invoice, bill or, as the case may be, challan for the purposes of distributing the credit of service tax paid on the said services to such manufacturer or producer or provider, as the case may be ( Rule 2(m) of CENVAT Credit Rules ,2004)

Service Tax (Registration of Special Category of Persons) Rules, 2005 provide for registration, returns and documentation, etc in respect of input service distributor.

Manner of distribution of credit by Input service distributor Rule 7

The input service distributor may distribute the CENVAT credit in respect of the service tax paid on the input service to its manufacturing units or units providing output service, subject to the following condition, namely:-

(a) the credit distributed  does not exceed the amount of service tax paid in respect of a particular document; or

(b) credit of service tax attributable to service use in a unit exclusively engaged in manufacture of exempted goods or providing of exempted services shall not be distributed.( Rule 7 of  CENVAT Credit Rules ,2004)

11.8 Refund of Cenvat Credit (Rule 5)

Where the output service is exported without payment of tax, the cenvat credit in respect of input/input service used in providing such output service may be utilised towards payment of service tax on output service 

If such adjustment is not possible refund shall be allowed if drawback/rebate has not been claimed. 

Safeguards, conditions and limitations for allowing refund of cenvat credit (Notification No.05/2006 Central Excise 14.3.06)

1. Export is in accordance with the procedure mentioned in the Central Excise Rules 2002 or Export of Services Rules 2005

2. Claim for refund is submitted not more than once for any quarter in a calendar year except in case if the average export clearances in value is 50% more than the total clearances of the preceding quarter or incase of claim filed by EOU then such claims can be submitted every month

3. Refund application in Form A must be made to the Dep.Comm/ Asst.Comm. of Central Excise, in whose jurisdiction the factory from which final goods are exported, along with shipping  bill/bill of export certified by customs that goods have been exported or the registered premises of service provider from which output service is exported along with copy of invoice and bank certificate of receipt of export proceeds

4. Such application is submitted before the expiry of period specified in section 11B of the Central Excise Act, 1944 

5. Refund is allowed only if the input credit is not fully utilized against the exports made during the quarter/month to which the refund claim relates

6. Refund of unutilised input credit is restricted to the extent of the ratio of export sales to total sales for the given period ie Maximum Refund </= Total input credit for the period x export turnover / total turnover

7. refund is allowed by the DC of Central Excise or the AC of CE, as the case may be. 

11.9 Other points relating to Cenvat credit

1. Burden of proof - Rule 9(3) requires the manufacturer or output service provider or input service distributor to take all reasonable steps to ensure the duty for which he has taken credit has been  paid.

Meaning of reasonable steps

Satisfy himself about the identity and address of the supplier/manufacturer or output service provider issued the documents from

Personal knowledge could be gained from

1. Certificate by a person whose handwriting or signature he is familiar with

2. Certificate by Supt. Of Central Excise

The assessee should retain such certificate for production on demand.

2. Transfer of Cenvat credit (Rule10)

On shifting or transfer of business, the stock of inputs as such or in process, or capital goods should be transferred to the new site, or ownership and duly accounted for to the satisfaction of the adjudicating officer 

Chapter 12

Special Provisions relating to Large Taxpayers

Notification No. 28/2006 ST dt. 30-9-2006 amends Service Tax Rules, 1994 and provides for provisions for large tax payers.

Sub-rule (cccc) has been inserted in Rule 2 to define a large taxpayer as under:-
‘(cccc) "large taxpayer" shall have the meaning assigned to it in the Central Excise Rules, 2002.’

Notification No. 20/2006 - Central Excise (N.T.) dated 30th September, 2006 lay down the conditions to be satisfied and procedures to be followed by a person to be eligible to opt as large taxpayer, - 

2. Conditions.- Any person, engaged in the manufacture or production of goods, except the goods falling under chapter 24 or Pan Masala falling under chapter 21 of the First schedule of the Central Excise Tariff Act, 1985 (5 of 1986), or a provider of taxable service, has paid during the financial year 2004-05 or during the financial year preceding the year of filing of application under para 3(i), - 
· duties of excise of more than rupees five hundred lakhs in cash or through account current; or 
· service tax of more than rupees five hundred lakhs in cash or through account current; or 
· advance tax of more than rupees ten hundred lakhs, under the Income Tax Act, 1961(43 of 1961),

and is presently assessed to income tax or corporate tax under the Income Tax Act, 1961, under the jurisdiction of Chief Commissioner of Income Tax – I, Bangalore (other than revenue district of Tumkur) and Chief Commissioner of Income Tax – II, Bangalore (other than district of Kolar). 

3. Procedure.- 
A large taxpayer who satisfies the conditions mentioned above may file an application form in the format annexed duly completed in all respects to the Chief Commissioner of Central Excise, Large Taxpayer Unit for the city where the large taxpayer is presently assessed to income tax or corporate tax indicating his willingness to be a large taxpayer. 

A person willing to operate as large taxpayer shall furnish details of each of the premises already registered under the Central Excise Act, 1944(1 of 1944) including the premises of first and second stage dealers and each of the premises registered under Chapter V of the Finance Act, 1994 including the premises of input service distributor. 

The Chief Commissioner of Central Excise, Large Taxpayer Unit may after due verification of the application form, grant the acceptance in writing.

Existing registrations under the Central Excise Act, 1944 or Chapter V of the Finance Act, 1994 shall continue. However, in case a new factory or service provider, input credit distributor or first or second stage dealer which becomes liable to be registered, after opting as large taxpayer, the application for such new registration shall be made before the Chief Commissioner of Central Excise, Large Taxpayer Unit. 
 




Annexure

CONSENT FORM FOR COMPANIES OPTING TO FUNCTION AS A LARGE TAXPAYER
 

 


M/s ________________________________, hereby gives consent to be administered as a large taxpayer under the Large Taxpayer Unit situated at _______________________ (Bangalore/Chennai/Delhi/Kolkata/Mumbai). Following information regarding the company is furnished. 
 
PAN :
Address as in last income-tax return filed :
 
Jurisdiction of Assessing Officer before whom income-tax return is filed :

Details of registration (under Central Excise Rules, 2002, and Service Tax Rules, 1994) :

Name and address of the Unit Excise Registration No. and particulars of present jurisdiction Dealer Registration No. and particulars of present jurisdiction EOU Registration and particulars of present jurisdiction Service tax Registration and particulars of present jurisdiction Input Service Distribution Registration No. (ISDN) and particulars of present jurisdiction Others* (please specify including particulars of present jurisdiction) 


( *including exempted units)
Details of TAN allotted and TDS returns filed in the following format:

S.No. Name and address of the Deductor TAN TDS effected under section(s) ______ of the IT Act, 1961 Jurisdiction of CIT before whom TDS return filed 

1 
2 

Details of total taxes paid by the company during financial year 2004-05 or any subsequent financial year preceding the year of filing of consent form.

(i) Financial year
(ii) Excise duty through cash (account current)
(iii) Service tax through cash (account current)
(iv) Advance tax (income tax/corporation tax)

Name, designation, phone and fax numbers and e-mail address of the contact person(s) of the company (to be authorized by the company).
 


(Signature)
(Name and Designation of the person authorized u/s 140 of the IT Act, 1961)


F.No. 201/24/2006-CX.6
 

Further, following rule has been inserted in Service Tax Rules, 1994 after Rule 9:-
 

"10. Procedure and facilities for large taxpayer.- Notwithstanding anything contained in these rules, the following shall apply to a large taxpayer,-
(1) A large taxpayer shall submit the returns, as prescribed under these rules, for each of the registered premises.
 

Explanation: A large taxpayer who has obtained a centralized registration under sub rule (2) of rule 4, shall submit a consolidated return for all such premises. 
(2) A large taxpayer, on demand, may be required to make available the financial, stores and CENVAT credit records in electronic media, such as, compact disc or tape for the purposes of carrying out any scrutiny and verification, as may be necessary.
 

(3) A large taxpayer may, with intimation of at least thirty days in advance, opt out to be a large taxpayer from the first day of the following financial year.
 

(4) Any notice issued but not adjudged by any of the Central Excise officer administering the Act or rules made thereunder immediately before the date of grant of acceptance by the Chief Commissioner of Central Excise, Large Taxpayer Unit, shall be deemed to have been issued by Central Excise officers of the said unit. 
 

(5) Provisions of these rules, in so far as they are not inconsistent with the provisions of this rule shall mutatis mutandis apply in case of a large taxpayer."
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Summary

1. Conditions for taxability
a. all services of practicing chartered accountants

b. rendered in professional capacity

c. provided or to be provided to a client

d. threshold exemption of rupees four lakhs available

e. representative services not taxable

f. services provided 

i. to the United Nations or an International Organisation 

ii. to a developer of  Special Economic Zone  or  a unit (including a unit under construction) of  Special Economic Zone  by any service provider for consumption of the services within such Special Economic Zone, 

iii. exported 

are not taxable

2. Registration
a. Is required if :

i. value of services in a financial year is more than rupees three lakhs

ii. you are an input service provider

iii. you are otherwise liable to pay tax

b. Apply in Form ST 1 (See CBEC website for form) in duplicate with: 

i. Proof of address of the premises office sought to be registered

ii. PAN number of the service provider

iii. List of Branches offices or premises of the service provider

iv. Brief note on accounting system adopted by the service provider

v. Branch-wise series of invoices maintained along with a sample copy thereof

vi. Previous year’s audited balance sheet along with gross trial balance of different branches

vii. Details of records accounts maintained at different branches and Central Office

viii. Bank account numbers of the Branches and Central Office through which the receipts are deposited transacted.

c. You can pay tax immediately after application and need not wait for the registration certificate

d. If you have centralized billing system, 

i. a single application can be made for all premises

ii. apply to the Chief Commissioner or the Commissioner of Central Excise in whose jurisdiction the premises falls.

e. where there is no centralized accounting system 

i. make separate applications for registration in respect of each premises or offices. 

ii. Apply to to the jurisdictional Superintendent of Central Excise, within whose jurisdiction the premises of business falls.

f. If you provide multiple services, you may make a single application, mentioning therein all the taxable services provided 

g. Any change in the details of the application has to be informed to the respective authorities within a period of 30 days.

3. Valuation
a. Services to be valued as per 

i. Section 67

ii. Service Tax (Determination of Value) Rules, 2006

b. All expenditure or costs incurred by the service provider in the course of providing taxable service shall be included in the value for the purpose of charging service tax on the said service.

c. The expenditure or costs incurred by the service provider as a pure agent of the recipient of service, shall be excluded from the value of the taxable service 

d. Conditions for exclusion of out of pocket expenses or reimbursements from value when service provider acts as pure agent

i. Service provider acts a pure agent of the recipient of service when he makes third party payments for goods or services received

ii. The recipient of service receives and uses goods or services 

iii. The recipient of service is liable for payment to third party

iv. The recipient of service authorizes the service provider to make payment on his behalf

v. The recipient of service knows that the goods and services paid for shall be provided by the third party

vi. The invoice issued by the service provider to the recipient of service indicates the payment made by him on behalf of the service recipient

vii. The service provider recovers only such amount as has been paid to third party 

viii. The goods or services procured from third party are in addition to services provided by service provider on his own account

4. Documents to be issued
a. issue a bill / invoice / challan duly signed for every service provided to the service receiver not later than 14 days from the date of completion of the said taxable service or receipt of any payment towards the value of such taxable services, whichever is earlier.

b. Such invoice/bill/challan should be serially numbered and should contain the following particulars:

i. the name, address and registration number of such person;

ii. the name and address of the service receiver;

iii. description, classification and value of the taxable service provided or to be provided; and

iv. the service tax payable thereon.

c. Invoice/ bill/ challan to be issued by input service provider should contain the following particulars:

i. the name and address of the person providing input services;

ii. the serial number and date of the invoice/bill/challan issued by such person under sub rule (1) of Rule 4A;

iii. the name and address of such input distributor;

iv. the name and address of the recipient of such credit; and 

v. the amount of credit distributed.

5. Records to be maintained 

a. which contain the data of amounts received in lieu of services with the details of services provided, etc. for a period of 5 years immediately after the financial year to which such records pertain. The records should be neatly maintained and preserved. 

b. At the time of filing his return for the first time, the assessee should furnish to the Superintendent of Central Excise, a list of all accounts maintained by him in relation to service tax including memoranda received from his branch offices.

c. Such records have to be made available at the registered premises at all reasonable times for inspection and examination by the Central Excise Officer authorized in writing by the jurisdictional Assistant Commissioner or Deputy Commissioner of Central Excise, as the case may be. Registered premises include all premises or offices from where an assessee is providing taxable services.

6. Payment of service tax
a. @ 12% plus 2% education cess

b. in Form TR 6 challan

c. in any bank designated by CBEC

d. payment to be made for every quarter by 5th of the following month

7. Returns
a. submit a half yearly return in form ST – 3 or 3A, as the case may be. The period of half year will be calculated between 1st April to 30th September and 1st October to 31st March every year.

b. by the 25th of the month following the particular half year. If such last date is a public holiday, the returns can be filed on the immediately succeeding working day. 

c. to the Superintendent of Central Excise.

d. With

i. Copies of TR-6 challans of the relevant months


ii. Memorandum in Form ST-3A (where applicable)

iii. List of all accounts maintained including memoranda received from branch offices, in case of first return

e. E-filing 

i. not compulsory 


ii. Separate returns have to be provided for each of the services provided by multiple service providers.

iii. File an application to jurisdictional AC / DC as laid out in Trade Notice issued in this regard to the concerned excise formation at least one month in advance before the due date of filing of the return. Mention e-mail address.

iv. Once user id and password is received, log on to the Service Tax E-filing Home Page using the Internet at http://www.servicetaxefiling.nic.in and follow the instructions

v. The essential inputs for successful e-filing are:-

1. Assessee code (15 digit)

2. Location code (6 digit)

3. Challan no

4. Bank branch code (7 digit)

5. Accounting code (8 digit)

8. Interest
a. Interest for failure to pay the tax as per the Act or any rules made thereunder is 13% per annum for each day of default.

b. Where any amount has been collected in excess, interest at the rate of 13% per annum has to be paid.

c. Where interest has been paid by cheque, the date of presentation of the cheque to the designated bank shall be deemed to be the date on which service tax has been paid subject to realization of that cheque.

9. Penalties
a. Penalty for failure to pay service tax (with effect from 18-4-2006) is not less than Rs. 200 per day during which the failure continues, or two per cent per month of the tax due, whichever is higher. The period of default starts with the first day after the due date and end with the date of payment. Maximum penalty that can be levied is the amount of service tax payable. No penalty is levied if the assessee proves a reasonable cause for failure.

b. General of an amount not exceeding Rs. 1000 for any contravention under the Act or Rules made thereunder for which no penalty has been described elsewhere. No penalty is levied if the assessee proves a reasonable cause for failure.

c. Penalty for suppressing value of taxable service is not less than value not levied/not paid/short levied/ short paid/erroneously refunded and not more than twice such amount. No penalty is levied if the assessee proves a reasonable cause for failure.
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Text of Some Important Notification Related to Chartered Accountant’s Service

There are three important notifications w.r.t Chartered Accountant’s Services. They are:

1. NOTIFICATION NO.25/2006 - SERVICE TAX, DATED 13-7-2006

2. NOTIFICATION NO.2/2006-SERVICE TAX, DATED 1-3-2006

3. NOTIFICATION NO.59/98–SERVICE TAX, DATED 16-10-1998

Section 93 of the Finance Act, 1994 - Power to grant exemption from service tax - Taxable services provided by practising Chartered Accountant/Cost Accountant/Company Secretary

Notification No.25/2006 - Service Tax, dated 13-7-2006

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the Finance Act), the Central Government, on being satisfied that it is necessary in the public interest so to do, hereby exempts the taxable services falling under sub-clause(s), (t) and (u) of clause (105) of section 65 of the Finance Act, provided or to be provided by a practising chartered accountant, a practising cost accountant and a practising company secretary respectively, in his professional capacity, to a client, relating to representing the client before any statutory authority in the course of proceedings initiated under any law for the time being in force, by way of issue of notice, from the whole of service tax leviable thereon under section 66 of the said Finance Act.

Section 93 of the Finance Act, 1994 - Power to grant exemption from service tax - Rescission of certain Notifications

Notification No.2/2006-Service Tax, dated 1-3-2006

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act, 1994 (32 of 1994), the Central Government, on being satisfied that it is necessary in the public interest so to do, hereby rescinds the following notifications of the Government of India in the Ministry of Finance (Department of Revenue), as specified in column (2) of the Table below, except as respects things done or omitted to be done before such rescission with effect from the 1st day of March, 2006, namely :—

	Table

	S.No.
	Notification Number, its G.S.R. number and date

	(1)
	(2)

	1.
	21/97-Service Tax, dated the 26th June, 1997 [G.S.R. 347(E), dated the 26th June, 1997];

	2.
	39/97-Service Tax, dated the 22nd August, 1997 [G.S.R. 481(E), dated the 22nd August, 1997];

	3.
	40/97-Service Tax, dated the 22nd August, 1997 [G.S.R. 482(E), dated the 22nd August, 1997];

	4.
	59/98-Service Tax, dated the 16th October, 1998 [G.S.R. 624(E), dated the 16th October, 1998];

	5.
	12/2001-Service Tax, dated the 20th December, 2001 [G.S.R. 907(E), dated the 20th December, 2001];

	6.
	8/2003-Service Tax, dated the 20th June, 2003 [G.S.R. 499(E), dated the 20th June, 2003];

	7.
	11/2003-Service Tax, dated the 20th June, 2003 [G.S.R. 502(E), dated the 20th June, 2003];

	8.
	19/2003-Service Tax, dated the 21st August, 2003 [G.S.R. 677(E), dated the 21st August, 2003];

	9.
	2/2004-Service Tax, dated the 5th February, 2004 [G.S.R. 101(E), dated the 5th February, 2004];

	10.
	9/2004-Service Tax, dated the 9th July, 2004 [G.S.R. 435(E), dated the 9th July, 2004];

	11.
	10/2004-Service Tax, dated the 9th July, 2004 [G.S.R. 436(E), dated the 9th July, 2004];

	12.
	15/2004-Service Tax, dated the 10th September, 2004 [G.S.R. 589(E), dated the 10th September, 2004];

	13.
	16/2004-Service Tax, dated the 10th September, 2004 [G.S.R. 590(E), dated the 10th September, 2004];

	14.
	19/2004-Service Tax, dated the 10th September, 2004 [G.S.R. 593(E), dated the 10th September, 2004];

	15.
	20/2004-Service Tax, dated the 10th September, 2004 [G.S.R. 594(E), dated the 10th September, 2004];

	16.
	21/2004-Service Tax, dated the 10th September, 2004 [G.S.R. 595(E), dated the 10th September, 2004];

	17.
	22/2004-Service Tax, dated the 10th September, 2004 [G.S.R. 596(E), dated the 10th September, 2004];

	18.
	32/2004-Service Tax, dated the 3rd December, 2004 [G.S.R. 787(E), dated the 3rd December, 2004];

	19.
	18/2005-Service Tax, dated 7th June, 2005 [G.S.R. 360(E), dated the 7th June, 2005].


 

NOTIFICATION No.59/98–Service Tax, dated 16-10-1998
G.S.R. 624(E).—In exercise of the powers conferred by section 93 of the Finance Act, 1994 (32 of 1994), and in suppression of the notification of Government of India in the Ministry of Finance (Department of Revenue) No. 57/98-Service Tax, dated the 7th October, 1998, the Central Government, being satisfied that it is necessary in the public interest so to do, hereby exempts the taxable services provided by a practicing chartered accountant, a practicing company secretary or a practicing cost accountant, in his professional capacity to a client, other than the taxable services relating to –

i.             accounting and auditing; or

ii.             cost accounting and cost auditing; or

iii.             secretarial auditing; or

iv.            verification of declarations in prescribed forms of compliance's for obtaining a certificate of commencement of business or commencement of other business under section 149 of the Companies Act, 1956 (1 of 1956); or

v.             signing of the annual return of listed companies under section 161 of the Companies Act, 1956 (1 of 1956); or

vi.            certification that requirements of Schedule XIII to the Companies Act, 1956 (1 of 1956) have been complied with as regards statutory guidelines for appointment of managerial personnel and payment of managerial remuneration to them without the approval of the Central Government under section 269 and Schedule XIII, of the Companies Act, 1956 (1 of 1956); or

vii.           certification of documents to be filed by companies with the Registrar of Companies under the Companies Act, 1956 (1 of 1956); or

viii.           certification in Form 1 that the whole of the amount remaining unpaid or unclaimed for a period of three years from the date of transfer to the special account under sub-section (1) and sub-section (2) of section 205A of the Companies Act, 1956 (1 of 1956) has been transferred to the General Revenue Account of the Central Government under the Companies Unpaid Dividend (Transfer to General Revenue Account of the Central Government) Rules, 1978; or

ix.           certification of documents under the Exports and Imports Policy (1997-2002) of the Government of India; or

x.           certification for exchange control purposes which a practicing chartered accountant can issue as documentary evidence in support of certain applications under the Foreign Exchange Regular Act, 1973 (46 of 1973); or

certification in respect of valuation of instruments or assets as per rule 8A(7) of the Wealth Tax Rules, 1957, from whole of service tax leviable thereon.

F. No. 137/127/2006-CX.4
Government of India
Ministry of Finance
Department of Revenue
(Central Board of Excise and Customs)
***
 

 
Sub:-  Mandatory E-Payment of Service Tax for major  assessees – reg.
 
 The e-payment of service tax has been made mandatory w.e.f . 1.10.2006, for all assesses who has paid Rs 50 lakh or more in the preceding financial year or in the current financial year. 
 
2.         It has been brought to the notice of the Board that there are certain  problems like procedural delays in opening of account in designated banks and issue of user’s-id and password by banks for internet banking; delays in passing a resolution  by the Board of Directors of a company to authorize any person for making e-payment ( a requirement stipulated by banks for internet banking); systems failure, particularly at bank’s end, are causing some difficulties to the assessee in complying with the requirement of mandatory e-payment of service tax. Keeping in view the systemic and procedural problems during initial phase of implementation of this scheme, the field formation may take a lenient view in such case where there is reasonable cause for failure to make mandatory e-payment and penal action may not be initiated. At the same time, such assesses should expeditiously complete the procedural formalities for availing internet banking facility from designated banks and comply with the requirement of mandatory e-payment. 
 
3.         Certain doubts have also been raised as regards the interpretation of qualifying amount of service tax of Rs 50 lakh paid by the assessee, as discussed below. 
 
3.1       For a person providing taxable service from more than one premises, where each such premises is separately registered with the department for payment of service tax, the criterion of Rs 50 lakh would apply to each registered premises individually, as each registered premises is separately an assessee in terms of law. Similar is the situation in the case of a person paying service tax on taxable service received by him.  However, in case of a Large Taxpayer (LTU), the cumulative service tax paid by all registered premises of such Large Taxpayer will be taken into account for satisfaction of criterion of payment of service tax amount of Rs 50 lakh.
 
3.2.      If a person pays service tax from a registered premises for both the taxable services provided by him and the taxable service received by him on which he is liable to pay service tax, the cumulative service tax paid, i.e., service tax paid on taxable service provided from and service tax paid on taxable service received in such registered premises would be taken into account for the purposes of satisfaction of criterion of payment of service tax amount of Rs 50 lakh. 
 
3.3       Further, for the purposes of calculation of this amount of Rs 50 lakh the total service tax paid by cash plus CENVAT credit would be taken into account as service tax paid amount. Therefore, if an assessee has paid service tax  of Rs 50 lakh (in preceding financial year or the current year) in cash plus CENVAT credit, such assessee, if he pays any further service tax in cash, would be required to make mandatory e-payment.
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Some important forms

Some of the service tax forms which are important for a Chartered Accountant’s services are:

1. Form ST-1 (application form for registration under Section 69) 

2. Form ST-3 (return under Section 70)

3. Form ST-3A (Memorandum for provisional deposit under rule 6 of the Service Tax Rules, 1994)

4. Form TR-6 (Service Tax Payment Challan)

FORM ST- 1
[Application form for registration under Section 69 of the Finance Act, 1994 (32 of 1994)]
(Please tick appropriate box below)
[image: image1.jpg]



                        New Registration

                        Amendments to information declared by the existing Registrant.
Registration Number in case of existing Registrant seeking Amendment  _____________
1.         (a) Name of applicant   
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 


            (b) Address of the applicant  
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 


2.              Details of Permanent Account Number (PAN) of the applicant
(a) Whether PAN has been issued by the Income Tax Department     
	 
	 


      Yes  No
(b)   If Yes, the PAN                 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 


(c)  Name of the applicant (as appearing in PAN)                            
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 


3.         (a) Constitution of applicant (Tick as applicable)
(i)      Proprietorship
	 


 (ii)    Partnership                                                            
	 


(iii)   Registered Public Limited Company
	 


(iv)  Registered Private Limited Company         
	 


(v)    Registered Trust
	 


(vi)  Society/Cooperative society
	 


(vii) Others
	 


            (b) Name, Address and Phone Number of Proprietor/Partner/Director
            (i)  Name
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 


            (ii)  Address
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 

	 
	 
	 
	 
	 
	 
	 
	 
	
	
	
	
	
	
	
	
	
	
	
	


FORM ST-3
(Return under Section 70 of the Finance Act, 1994)
FINANCIAL YEAR____________
 
For the period:                 (Please tick appropriate box)

 

            [April-September] 
             [October-March] 
1.      Name of the assessee
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 


2.      Registration Numbers of premises for which return is being filed
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 


3.      Category of taxable services for which return is being filed:
(Mention all the taxable services provided/received)
(1)________________________________       
(2)________________________________
(3)________________________________
4.   Payment of Service Tax
Category of Service: __________________________________________________
     (A)  Payment details
	 
	Apr/Oct
	May/Nov
	June/Dec
	July/Jan
	Aug/Feb
	Sept/Mar
	Total of column (2) to (7)

	(1)
	(2)
	(3)
	(4)
	(5)
	(6)
	(7)
	(8)

	Amount received towards taxable service(s) provided
	 
	 
	 
	 
	 
	 
	 

	Amount received in advance towards taxable service(s) to be provided
	 
	 
	 
	 
	 
	 
	 

	Amount Billed- gross
	 
	 
	 
	 
	 
	 
	 

	Amount billed for exempted services other than export
	 
	 
	 
	 
	 
	 
	 

	Amount billed for exported services, without payment of tax
	 
	 
	 
	 
	 
	 
	 

	Amount billed for services on which tax is to be paid
	 
	 
	 
	 
	 
	 
	 

	Abatement claimed- Value
	 
	 
	 
	 
	 
	 
	 

	Notification number of Abatement
	 
	 
	 
	 
	 
	 
	 

	Notification number of exemption
	 
	 
	 
	 
	 
	 
	 

	Provisional Assessment order no.
	 
	 
	 
	 
	 
	 
	 

	Service tax payable
	 
	 
	 
	 
	 
	 
	 

	Education cess payable
	 
	 
	 
	 
	 
	 
	 

	Service tax paid in cash
	 
	 
	 
	 
	 
	 
	 

	Challan Number
	 
	 
	 
	 
	 
	 
	 

	Challan date
	 
	 
	 
	 
	 
	 
	 

	Service tax paid through cenvat credit
	 
	 
	 
	 
	 
	 
	 

	Education cess paid in cash
	 
	 
	 
	 
	 
	 
	 

	Education cess paid through education cess credit
	 
	 
	 
	 
	 
	 
	 


(To be repeated for every category of service provided /received, and for every registered premises separately)
      (B) Details of other payments
	 
	Amount-Cash
	Challan Number
	Date
	Amount-Credit
	Source Document No

	(1)
	(2)
	(3)
	(4)
	(5)
	(6)

	Arrear of service tax
	 
	 
	 
	 
	 

	Education cess
	 
	 
	 
	 
	 

	Interest
	 
	 
	 
	Not applicable
	 

	Penalty
	 
	 
	 
	Not applicable
	 

	Miscellaneous
	 
	 
	 
	Not applicable
	 

	Excess amount paid and adjusted subsequently**
	 
	 
	 
	 
	 

	Total
	 
	 
	 
	 
	 


** Under rule 6(4A) of Service Tax Rules, 1994
(To be repeated for every category of service provided /received, and for every registered premises separately)
        5.  Credit details for Service Tax provider/recipient
       (A) Cenvat credit details
	Details of Credit
	Apt/Oct
	May/Nov
	June/Dec
	July/Jan
	Aug/Feb
	Sept/Mar

	(1)
	(2)
	(3)
	(4)
	(5)
	(6)
	(7)

	Opening Balance
	 
	 
	 
	 
	 
	 

	Credit availed on inputs
	 
	 
	 
	 
	 
	 

	Credit availed on capital goods
	 
	 
	 
	 
	 
	 

	Credit availed on input services
	 
	 
	 
	 
	 
	 

	Credit received from inputs service distributor
	 
	 
	 
	 
	 
	 

	Total credit availed 
	 
	 
	 
	 
	 
	 

	Credit utilized towards payment of service tax
	 
	 
	 
	 
	 
	 

	Closing balance
	 
	 
	 
	 
	 
	 


       (B) Education cess credit details
	Details of Credit
	Apt/Oct
	May/Nov
	June/Dec
	July/Jan
	Aug/Feb
	Sept/Mar

	(1)
	(2)
	(3)
	(4)
	(5)
	(6)
	(7)

	Opening Balance
	 
	 
	 
	 
	 
	 

	Credit of education cess availed on goods
	 
	 
	 
	 
	 
	 

	Credit of education cess availed on services
	 
	 
	 
	 
	 
	 

	Credit of education cess utilized for payment of service tax 
	 
	 
	 
	 
	 
	 

	Closing Balance
	 
	 
	 
	 
	 
	 


   6.  Credit details for Input service distributor
        (A) Details of Cenvat credit received and distributed
	Details of Credit
	Apt/Oct
	May/Nov
	June/Dec
	July/Jan
	Aug/Feb
	Sept/Mar

	(1)
	(2)
	(3)
	(4)
	(5)
	(6)
	(7)

	Opening Balance
	 
	 
	 
	 
	 
	 

	Credit of service tax received
	 
	 
	 
	 
	 
	 

	Credit of service tax distributed
	 
	 
	 
	 
	 
	 

	Credit of service tax not eligible to be distributed*
	 
	 
	 
	 
	 
	 

	Closing Balance
	 
	 
	 
	 
	 
	 


       (B) Details of Education cess received and distributed
	Details of Credit
	Apt/Oct
	May/Nov
	June/Dec
	July/Jan
	Aug/Feb
	Sept/Mar

	(1)
	(2)
	(3)
	(4)
	(5)
	(6)
	(7)

	Opening Balance
	 
	 
	 
	 
	 
	 

	Credit of education cess received
	 
	 
	 
	 
	 
	 

	Credit of education cess distributed
	 
	 
	 
	 
	 
	 

	Credit of education cess not eligible to be distributed*
	 
	 
	 
	 
	 
	 

	Closing Balance
	 
	 
	 
	 
	 
	 


*as per rule 7(b) of CENVAT Credit Rules, 2004
(C) The taxable services on which input service credit has been distributed during the half year period
____________
____________
____________
____________
       7.  Details of amount payable but not paid as on the last day of the period for which the
Return is filed _______________________________________________
       8.  Self Assessment memorandum
(a)  I/We declare that the above particulars are in accordance with the records and books maintained by me/us and are correctly stated.
(b) I/We have assessed and paid the service tax and/or availed and distributed CENVAT credit correctly as per the provisions of the Finance Act, 1994 and the rules made thereunder.
(c) I/We have paid duty within the specified time limit and in case of delay, I/We have deposited the interest leviable thereon.
  
Place:                                                                           (Name and Signature of Assessee or
Date:                                                                                                 Authorized Signatory)
ACKNOWLEGEMENT

I hereby acknowledge the receipt of your ST-3 return for the period___________

 

  
                                                         (Signature of the Officer of Central Excise & Service Tax)
                                                                                                  (With Name & Official Seal)
 
FORM ST-3A
Memorandum for provisional deposit under rule 6 of the Service Tax Rules, 1994, for the month of ______ 19 ___
	Sl. No
	Provisional value of taxable service in terms of section 67 of the Act
	Provisional amount of service tax @ 5% paid
	Form TR-6 No. and date
	Actual value of taxable service in terms of section 67
	Actual amount of service tax payable
	Difference between the amount of provisinally paid tax and the amount of service tax payable
	Form TR-6 No. and date indicating payment under column (7)
	Remarks

	1
	2
	3
	4
	5
	6
	7
	8
	9

	
	
	
	
	
	
	
	
	


Reasons for making provisional deposit of Service Tax _________
* Attach separate sheet for each month.

FORM TR-6 FOR PAYMENT OF SERVICE TAX (CHALLAN)
(Original)
Major Head 0044 service Tax 

TR-6/GAR 7 Challan No. ______________
(Treasury Rule 92/Receipt & Payment rules 26)
	Challan of amount paid into 
The ______________ (code No.)
	Accounting Collectorate
(Code No.)

	Name of the Bank/Branch with Code No.
_____________________
	Division ____________ (Code No.)
Range _____________ (Code No.)

	Name of the Focal Point Bank _____________________
(Code No.) _______________

	Name and address of the assessee
_____________________________
_____________________________

	(Code No. _______________ ) By whom tendered

	Full Particulars of remittance and of authority 
	Head of accounts & Major Head (indicate against the appropriate Minor Head) 
	Accounting Code No. 
	By Cash Rs.   Ps. 
	By Cheque Draft / Pay Order etc. Rs.   Ps. 
	Counter Signature of the Departmental Officer (where required) 

	  
	  
	  
	  
	  
	  

	                              Total 


  

	(in words) Rs._______________________________________________________________

	Date____________________
	Signature of the tenderer


(To be filled by the Bank)
	Received payment (in word)
Stamp
Rupee__________________________
	Space for Focal Point Bank
indicating the date, amount
credited to Government Account.

	Bank's Receipt Stamp:
	Signature of the Authorised Officer of the Bank


Name of the Bank_________________ 

(Please ensure that you have filled-in the correct details without which the department will not be responsible for proper adjustment of amount paid by you.) 
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Useful Websites

1. www.servicetax.gov.in
2. www.laws4india.com
3. www.indiataxes.com
4. www.indiabudget.nic.in
5. www.finmin.nic.in
6. www.taxsites.com
7. www.cbec.gov.in
8. www.servicetaxefiling.nic.in
9. www.exciseandservicetax.nic.in
10. www.taxmann.net
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